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Dear Sir / Madam

| wish to appeal a recent Section 5 planning decision by South Dublin County Council (SDCC), their reference
ED230051.

Appendices 1a-d contain the application in full (which includes clarifications associated with prior submission
ED230026) and SDCCs acknowledgement of receipt. SDCCs subsequent decisions are in appendices 2a-d.

The decision is being appealed on the grounds that it:

- runs contra to prior findings made by An Bord Pleandla (ABP) as set out in appendices 3a/b/c,

- isinconsistent with the SDCC’s own policies regarding the subject site,

- sets striking precedents relating the ability to change the use of land without recourse to development
and the definition of curtilage as set out in the fetter from my solicitor in appendix 4.

In summary, the decisions under appeal mirror very closely an earlier decision by the SDCC when the owner of
the adjacent dwelling made a previous attempt to enclose the subject site with a dwarf wall. The SDCC said in
their decision at the time that the dwarf wall in question was an exempted development, but ABP in their
decision on the matter took the view that the area was public Open Space and the attempt to enclose it for the
sole use of the owners of the adjacent dwelling was not exempted development. The decision in question by
ABP was in a Section 5 Declaration RF1052, Decision Order signed on December 3%, 2002, stating that:

“The proposed development would consist of the enclosure of land that has been habitually open to
the public for a period of at least 10 years for recreational purposes within the meaning of article 10

(2) (xii)*

A subsequent application for the dwarf wall, under application SD04A/0046, was also refused by ABP for
similar reasons, under the findings set out in PL06S.207045, signed on July 20%, 2004, concluding that:

“The proposed development would seriously injure the visual and residential amenities of the area and
it would, therefore, be contrary to the proper planning and sustainable development of the area.”

In the period since those findings and dating back to the foundation of the estate in 1964, the subject site has
been open to, and used by, the public. Indeed, in published minutes of a 2006 local area committee meeting,
as contained in appendix 6, this issue was raised again, and an action taken by the council to make the current
occupant aware of the status of the land and prior APB findings.

in the SDCC Development Plan the land is now zoned as Open Space, which was not the case when RF1052 was
being assessed. This change in zoning re-enforces the view that this parcel of land, although in private
ownership, is for the use and enjoyment of all the residents of the area and not solely for the use of the
residents of the adjoining dwelling at 36 Monastery Crescent.

! believe that these decisions are still available on the ABP website.
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In terms of the specifics of the submissions, the Section 5 covered under ED230051 posed five questions
regarding activity on the subject site adjacent to 36 Monastery Crescent, Clondalkin, Dublin 22, which is zoned
as public Open Space in the SDCC Development plan:

- The decision under ED230026 found the installation of a gate in the space to be development, but it
was not possible to determine its status re: exempt/non-exempt; additional information provided to
resolve open question.

- Is materially changing the use from a long-established publicly dedicated Open Space —in
uninterrupted public use since the 1960’s — to a private enclosed space, thereby removing public
access, considered a development or not development?

- K such a material change of use in land is deemed to be development, is it considered exempt or non-
exempt development?

- Does consideration of the preceding two items affect findings set out in the decision of prior finding
under ED2300267

- Does consideratian of the items above also affect findings set out in ED230026 given prior site-specific
planning decisions (see appendix 3).

The items being referred to under ED230026 were:

- Isthe enclasure of the public Open Space by any means' a development or not a development, and if
determined to be a development, either an exempt or non-exempt development?

- s the development of a path within the public Open Space adjacent to the garden of No. 36 an
exempt development or not, given site-specific planning decision SD06B/0093 refusal reason three
which states:

{a) “the path to the side of the house is contrary to PL065.113117 and
PLO6S.207045 and would contravene a previous grant of permission”, and

(b) the PLO65.207045 Inspector’s Report declaring that such a path is
Undesirable

- s the gate in the wall linking the private space to the public Open Space an exempt development or
not an exempt development, given previous planning decisions on this property and the similarity to
ABP decision RL61.308493 (ABP-308493-20).

Before publishing its decision under ED230026, SDCC requested additional information, including scaled site-
drawings that, as a Third-party applicant, | provided to the best of my ability, re-using materials available
publicly from previous planning submissions attached to the subject site. SDCC, however, deemed that these
provided “insufficient information” and thus withheld a decision on the final of the four questions above re:
the installation of a gate). | subsequently provided more detailed drawings under ED230051, which again are
deemed to be “insufficient”.

With regard to the other questions under ED230026, in summary the SDCC found that:

- The enclosure of the space by any means, including the planting of trees, is not considered by them to
be development and therefore there is no further consideration to be govern re: exemption status.

! Including by means of walls, fences, railings, trees, hedges, or any combination of such,
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- Theinstaiation of the path and extension of the driveway over shared sewage services on the subject
site are considered development, but are held to be expempt despite explicit reference and exclusion
in previous findings.

The SDCC Decision of September 26™, 2023, found that the planting of trees was not development, and this
would be consistent with a previous ABP Section 5 Decision RL2060. This decision was to the effect that the
planting of trees in a linear pattern did not constitute development under applicable planning legislation at the
time.

However, the current circumstance does not relate to a linear pattern, but a pattern that deliberately encloses
the space. On the 19" of December 2023, this enclosure was reinforced by the installation of wired fencing
between newly planted thorned hedging to further restrict access to the space. Enclosure of public open space
is development. Where it invoives land that has been used as public open space for upwards of 10 years, it
cannot be exempt development under any circumstances.

Further, the 1963 Planning Act was the relevant piece of planning legislation in the early 2000’s when RL2060
was decided. | am given to believe that this has been superseded by the 2000 Planning and Development Act
and as such the earlier decision should be re-assessed.

Indeed, findings which post-date the 2000 Planning and Development Act, and appear to deal with similar
themes such ABP cases RL2482, RL3357 and RL3133, lend weight to a different treatment of public Open Space
following the finding relied on by SDCC in its current decision (e.g.: enclosure of similar space by means of
earth works / embankments are now deemed to be development).

If, on review, the planting of trees has the effect of enclosing a parcel of public Open Space under the current
County Development Plan, as is the case in this instance, then | believe that the works involved would indeed
be development which would not be exempted under the current Planning Code.

In their decision, the SDCC also noted that:

Zoning and Council Policies

The outline of the site boundary differs in the documentation and drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlinecs the arca zoned “08': “To preseryve and provide for open space and recreational
agmenities under the CDP 2022-2028.

The submitted site plan shows a site boundary that encompasses “08 zoned lands and
"RES” zoned lands. The existing dwelling at No. 36 Monastery Crescent is located on

the "RES’ zoned lands. The zoning objective for *RES is "To protect and / vr improve
residential amenity’.

Given that the SDCC acknowledge the zoning status and intended use of the subject site is “To preserve and
provide for open space [...]", and that there is a long-recognised history of the site being used by the
community for “recreational amenities”, their decision would appear to be incompatible with their own
policies, being that this land, while it may be in private ownership, is “to preserve and provide for open space
and recreational amenities under the County Development Plan 2022 -2028". Therefore, acknowledging a
change in the use of the land for the benefit of a private owner by means of enclosure cannot be logically
supported under this argument.

Further, SDCC’s decision as set out would infer that the stated objectives of land zoned as a public amenity
under its own guidelines can be over-ruled, without recourse, by the zoning of a privately owned adjacent plot.
This matter is covered in more detail in the letter in appendix 4 from my solicitor, setting out the prevailing
legal understanding and some implications of differing from such.
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i would also like to note some general administrative inconsistencies in the findings that undermine confidence
in the quality of the outcome as presented, such as:

- My address is incorrectly stated as “36 Monastery Crescent” instead of “22 Monastery Crescent”,

- The address adjacent to the subject site is incorrectly referenced in the body of the findings as
“Monastery Gardens” instead of “Monastery Crescent”,

- There is a statement that the council do not maintain the subject site, which is zoned as Open Space.
However, councii documents dating back to the 1980’s show that the site was in their care for general
maintenance and upkeep (see appendix 7). At a point in the early 2000’s the council relinquished
upkeep to the then-owner of the adjacent property, which coincides with the period during which
several planning permissions were sought on the subject site.

Given the above | am keen for this appeal to assess the observations below.
Observation 1

It appears that a local Planning Authority (the SDCC in this case) has set aside prior ABP findings
relating to a specific site regarding the installation of a path on ground zoned as public Open Space,
the widening of a driveway over shared sewage services for residents of the area, and the installation
of a gateway from a private back-garden onto public Open Space (e.g.: RF1052 and PL06S.207045). It
also sets aside prior Planning Authority decisions {e.g.: SDCC SD06B-0093 as per appendix 3d).

Observation 2

It appears that processes employed by Planning Authorities allow for the change of use/enclosure of
public Open Space for private use by an individual, even where site-specific findings refusing such
permissions are in place (e.g.: 065.113117, RF1052 and PL06S5.207045).

Observation 3

It appears that such a change of use/enclosure can occur without any activity that may be considered
as development by the Planning Authority.

Observation 4

it is apparent that the intent and consequence of planting fast-growing non-native trees in a pattern
that encloses the space has the exact same material effect as enclosure by a dwarf wall. As such, the
conditions and rationale refied on in prior ABP decisions persist and should continue to be applied
{e.g.: RF1052 and PLO6S.207045).

Observation 5

The planning authority appears wrongly to equate curtilage with registered title. The curtilage is the
position on the ground, which exists as a matter of fact. It is not equivalent to the extent of the
registered title.

The planning authority has also wrongly equated the common position whereby the adjoining

registered owner is registered as owner of areas outside their curtilage and boundaries, which have
been dedicated for the benefit of the public, such as public open space, footpaths roadways et cetera,
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with the registered ownership of the area within their boundaries. There is a fundamental difference.
| am advised that public rights affect registered tities without having to be registered. Once an area
has been dedicated to the public, the public rights are pre-eminent, and they are irrevocable. See my
salicitor’s letter.

Observation 6

It appears that the stated objectives of a Planning Authorities development plan are mutable, as
shown in this case where the published objectives of a public Open Space can be over-ruled without
recourse by the zoning status of an adjacent plot that is zoned as residential. This is despite the
unanimous direction of local counciliors to consciously apply the objective of public Open Space to an
area that has been in habitual public use since the 1960s.

Finally, I attach two Statutory Declarations in appendices 8a/b to support the observations and assertions made
in this appeal.

| trust the above and attached ifi order, but should you require any additional information please contact

me as per below.

Many thank

{See appendices 1 — 8 overleaf)
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Appendices

Appendix 1
Appendix 1a
Appendix 1b
Appendix 1c

Appendix 1d

Appendix 2
Appendix 2a
Appendix 2b
Appendix 2¢

Appendix 2d

Appendix 3

Appendix 3a

Appendix 3b

Appendix 3¢

Appendix 3d

Appendix 4

Appendix 5

Appendix 6

Appendix 7

Appendix 8

Section 5 submitted by Paul Campbell

Section 5 - Current submission {incl SDCC initial submission acknowledgement)
Section 5 — Prior submission (incl SDCC initial submission acknowledgement)
Section 5 — Prior submission, additional Info submitted

Section 5 — Prior submission, SDCC e-Mall finding confirmations and acknowledgements
Section 5 decision from SDCC

Section 5 - Current SDCC decision (ED230051. — Notification)

Section 5 ~ Current SDCC decision (ED230051 — Order)

Section 5 - Prior SDCC decision {ED230026 ~ Notification})

Section 5 - Prior SDCC decision (ED230026 ~ Order)

Prior ABP decisions on the site, along with prior SDCC Inspectors report and decision
{1) ABP Decision (065.RF.1052 - Board Direction)

{2) ABP Decision {065.RF.1052 - page 1)

{3) ABP Decision {065.RF.1052 ~ page 2)

(1) ABP Decision (065.207045)

{2) ABP Decision (065.207045 - Inspector's Report)

{1) ABP Decision (065.113117 - page 1)

(2) ABP Decision (065.113117 - page 2)

{1) SDCC SD0&B-0093 {Insp Report and Decision - page 4)

Letter to ABP & Mr. Paul Campbell from Paul McMahon Solicitor

Updated scale drawing of Open Space

Area Committee meeting - 22.11.2006

“R. Doris” letter 3.3.1987, establishing council involvement with space

Statutory declarations
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Appendix 8a Statutory Declaration ~ Paul Campbell

Appendix 8b Statutory Declaration — Patrick McElwee
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South Dublin County Council
County Hall Tallaght

Dublin 24

D24 A3XC

05-Dec-2023

Dear Sir / Madam

Considering the recent decision communicated by South Dublin County under reference ED230026 {enclosed for
canvenience in Appendix 1}, | am submitting a new request under Section 5 of the Planning and Development
Act 2000 {or as amended) to address specific points arising regarding the public Open Space next to 36
Monastery Crescent.

Given the community’s ongoing valued use of this space over almost 60 years, and its zoning as an Open Space
in the County Development Plan, this new request seeks to clarify 5 points, which will be used to consider the
fegal context and shared understanding of the space. To that end, | would be grateful if you could provide a
response to the following questions:

1)

2)

3)

4)

5)

The decision under ED230026 found the installation of a gate in the space to be development, but it
was not possible to determine its status re: exempt/non-exempt. Given the additional information
provided (see Appendix 2), can a determination now be made as to whether this gate is exempt or
non-exempt development?

As the material change of use of this land is of a substantial nature which has an impact or potential
impact on neighbours, is this material change of use considered a development or not a development
i.e., changing the use from a long-established publicly dedicated Open Space that has been in
uninterrupted public use since the 1960’s to a private enclosed space and removing public access?

If such a material change of use in land is deemed to be development, is it considered exempt or non-
exempt development?

Does the consideration of items 2 and 3 above affect findings set out in the decision of ED230026?
ie.

a. Does the enclosure of the public Open Space beside 36 Monastery Crescent constitute a
change of use of the land, and therefore is it a development or not a development?

b. Isthe enclosure of the public Open Space beside 36 Monastery Crescent constituting a
change of use of the land an exempt development or not an exempt development?

Does the consideration of items 2, 3 and 4 above affect findings set out in the decisicn of ED230026,
also considering prior site-specific planning decisions (see Appendix 3}, such as

a. Refusal reason 3 of D0O6B/0093, which states: "The path to the side of the house is contrary
to PL06s.113117 and PL06S.207045 and would contravene a previous grant of permission”,
and

b. The inspector’s Report under PL065.207045 finding that such a path is undesirable.

Page 1 of 22






it is my intention to establish that any activity In this space is in harmony with its continued use as a
community asset (which ABP stated would be “[...] a serious loss of amenity to the area” under finding PLO65
207045), as well as with the County Development Plan and historical planning applications, appeals and
resulting decisions.

| appreciate your attention to this matter and await your response to each of the questions above within the
time limits as prescribed.

Paul Campbell

22 Monastery Crescent
Clondalkin

Dublin 22

D22 VPQ2

{Appendices below)

Appendix 1 - SDCC decision ED230026 [pp.03-11]

Appendix 2 - additional material re: gate [pp.12 - 15]

Appendix 2a: site-specific focation map [p.12]

Appendix 2b: site-specific scaled drawings — plan [p.12]

Appendix 2c: site-specific scaled drowings — elevation [p.12]

Appendix 2d: site-specific prior finding from ABP re: public space [p.13]

Appendix 2e: ABP finding re: gate opening from private to public space [p.15]

Appendix 3 - site specific findings re: enclosure of space [pp.18 - 21]

Appendix 3a. site specific ABP findings re: enclosure of area habitually open to the public [p.18]

Appendix 3b - site specific ABP findings re: enclosure of area contrary to proper planning / sustainable
development [p.19]

Appendix 3c. site-specific SOCC Inspectors report (SD068-0093, page 4, cf. points 3 and 4) [p.20]

Appendix 3d. site-specific ABP inspectors report (PLO65 207045, page 4) re: loss of local amenity [p.21]
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APPENDICES

Appendix 1 — SDCC decisign ED230026

Combhairle Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

Register Reference: ED23:0026

Correspondence Name & Address: Mr. Paul Campbell 36, Monastery
Crescent, Clondalkin, Dublin, D221F206

Development: Enclosure of public open space, Installation
of the gate from private garden to public
opcen space and addition of path ' widening
of drive into open space

Location: 36, Monastery Crescent, Clondalkin,
Dublin, D22F206
Applicant: Paul Campbell
(COS)

Description of Site and Surroundings
The subject site is located on a comer site on Monastery Crescent within an existing
housing estate in Yellowmeadows.

Proposal

This is an application requesting a Scction § Declaration on whether the ‘enclosure of
public open space, installation of gate from private garden to public open space and
addition of path:widemng of drive into open space "at No. 36 Monastery Crescent,
Clondalkin is or is not exempted development.

The Section 5 Declaration application includes:
* A completed application form
s Extract of the SDCC County Development Plan 2022-202% online maps with
the site outlined
Site plan and clevational drawings
Annotated Google map image and photograph

Reccat Relevant Planning History
Subject site

SDO6B0752

Conversion of garage to habitable space. construction of ground floor extension and
2no. dormer windows at first floor to front, construction of first floor extension to side
and rear. modifications to front and rear clevations, internal modifications and
associated works.

Permission granted.

Relevant conditions:
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Comhairle Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

3. ) Exisnung trees in the open space area 1o the side of house shall be retained and
shall be protected from damage during construction of proposed extension.

by No building materials, rubble or other debris shall be heaped or stored in the open
space areu to the east of the house

REASON: In the vnerest of visual amenity

SD06B/ 0093
Conversion of existing garage to playroom with revisions at ground floor and three
bedroom dormer extension.
Permission refused by SDCC for the following reasons:
1. The design of proposed development does not respect the form and design of existing
dwellings and does not integrate with the neighbourmg propertv. Having regard to the
pattern of development in the area, the semi-detached nature of the house and the
prominent location of the site, it is considered that the proposed first floor extension
and proposed dormers would be seriousiy our of character with development in the area
and would be visually obtrusive when viewed on the streetscape. The proposed
development would therefore seriously injure the amenities and depreciate the value of
properiy in the vicinity.
2. The proposed development is contrary to Council policies in relation to residential
extensions contamed in Section 12.4.2 of the South Dublin County Development Plan
2004 - 2010) . A grant of permission for this development would be contrary 10 the
proper planning and sustainable development of the area.
3. The proposed development of a pathway to the side and rear of the existing house is
contrary to previous decisions from An Bord Pleandla under PLO6S. 13117 and
PLOGS. 207045, which did not permit development on the open space area to the side
and rear of the house. The proposed development would materially contravene a
condition atrached (o a previous grant of permission on this site.
4. The proposed development would set an undesirable precedent for other similar
developments, which would in themselves and cumudatively be harmfil 1o the
residential amenities of the area and be contrary 1o the proper planning and sustaineble
development of the urea,

SD04B 0046 & ABP Ref. PL 065207045

For 2 600mm high dwarf wall 10 boundary of existing house.

Permission granted by SDCC, Following appeal permission refused by An Bord
Pleanala for the following reason:

The proposed development, which provides for the encloswre of the emtive open area of
ground (including the mature trees) alongside number 36 Monastery Crescent, would
be out of character with the prevaifing open plan lavout of the Monustery estate and
wonld seriously injure the visual and residential amenities of the area. The proposed
development would, therefore, be contrary to the proper plamnng and sustainable
development of the area.

ABP Ref. PL 068 RF 1052
Whether the building of a wall enclosing open space at Monastery Crescent,
Clondatkin, Dublin is or is not exempted development.

2
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Comhairle Chontae Atha Cliath Theas

PR/1148/2

Record of Executive Business and Chief Executive’s Order
Declared not exempt by the Board.

S991B/0260 & ABP Ref. PL 065.113117

Permission sought for extension to side of house with new gates and garden walls to
stde and rear.

Permission granted by SDCC. Following appeal permission granted by An Bord
Pleanala.

Relevant conditions:

1. The proposed development shall comain the hall, utility room. exiended bathroom
and bedroom onlv. The proposed development including part of the extension to the
west of the existing bulding line, the proposed 1.8 mewre high wall enclosing the garden
and the gates to the front shall be omitted.

Reason: To clarify the extent of the development pernuitted and in the interest of the
residential amenity of the area.

Recent Relevant Enforcement Uistory
Enforcement Ref. S2075

Boundary wail. houscholder trying 1o enclose side garden with a wall new complaint
scrapped car.
Closed 1** January 1980,

Enforcement Ref. $4965

Unauthorised use of open space. 44 07 - Building works carried out have allegedly
resulted in damage to walls & roof of No. 37.

Closed 20" April 2007. Regularised after s152.

Enforcement Ref. S8745

1. Construction of a pathway to the side of the house without planning permission.
2. Demolition of established trees (while constructing pathway).

3. Enclosing of open space contrary to planning permission.

4. Planting trees around main shore.

Closed 22™ June 2023. No unauthorised development taking place.

Zoning and Council Policies

The outline of the site boundary differs in the documentation and drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlines the arca zoned *O8’: %o preserve and provide for open space and recreational
amenities "'under the CDP 2022-2028.

The submitted site plan shows a site boundary that encompasses 08’ zoned lands and
*RES’ zoned lands. The existing dwelling at No. 36 Monastery Crescent is located on

the *RES’ zoned lands. The zoning objective for *RES" is ‘70 protect and - or improve
residential amenity”.

Assessment
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Combhairie Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

Consideration as to whether a development constitutes exempted development or not is
govened by Sections 3, 4 and 5 of the Planning and Development Act 2000 (as
amended) and Part 2 of the Planning and Development Regulations 2001 (as amended).

1s the proposal development?

Planning and Development Act 2000 as amended {emphasis added):

Scction 3(1) defines “development’ as “the carrying out of any werks on, in. over or
under land or the making of any material change in the use of any structwres or other
land”".

Section 2(1) in this Act, except where otherwise requires
‘works’ includes any act or operation of construction. cxcavation, demolition,
cxtension, alteration. repair or renewal.

The description of the development is stated as the ‘enclosure of public apen space,
installation of gate from private garden 1o public open space and addition of
pathhwidening of drive into open space’. The information submitted shows a gate,
footpath and widening of the driveway. This is considered 1o constitute “works " and
therefore “development ',

Is the proposal exempted development?

In order to assess whether or not the works to be carried out constitute exempted
development, repard must be had to the following:

Section 4(1) Exempted Development of the Planning and Development Act 2000 (as
amended) states that the following is exempted development:

4. (1) The following shail be exempted developments for the purposes of this Act

th) development consisting of the carrving out of works for the maintenance.
improvement or other alteration of any structive, being works which affect only the
tmertor of the structure or which do not materially affect the external uppearance of the
structure so as 1o render the appearance inconsistent with the character of the structure
or of neighbourmg structures;

{2 development consisting of the use of any structure or other land within the curtilage
of a house for any purpose mncidental to the enjovment of the house as such;

Article 6(1) *Exempted Development” of the Regulations states that *Swbject to article
9. development of a class specified wn column 1 of Part | of Schedule 2 shall be
exempted development for the purposes of the Act, provided that such development
complies with the conditions and limitations specified i column 2 of the said Part |
opposite the mention of that class vt the said column I, Schedule 2 Part | Exempted
Development - General of the Planning & Development Regulations 2001 (as
amended) includes development within the curtilage of a house.

The development is described in the application as the ‘enclostre of public open space,
tnstallation of gate from private garden to public open space and addition of

pathtwidening of drive wio open space . Insufficient information and drawings have

<
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Comhairle Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

been submitted in relation to the development including dimensions. No Site Location
Map or dimensioned drawings have been submitted with the application.

The outline of the site boundary differs in the documentation and drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlines the arca zoned *OS™: 'To preserve and provide for open space and recreational
amenities "under the CDP 2022-2028. Whcreas the submitted site plan outlines a site
boundary that cncompasses "OS” zoned lands and "RES’ zonced lands.

It appears that the development is existing onsite. It is not clear when the development
was constructed. This information is required in relation to the assessment of the
development.

Conglusion

The applicant should be requested to submit the following drawings and information:
(a) A site location map with the site clearly outlined in red,

(b) A site layout plan including all existing structures on site (this is required as the
conditions and limitations of exempted development include location of development
and distances from sitc boundarics),

(¢) Dimensioned plans and clevations (dimensions are required as the conditions and
limitations of exempted development include height and extent of structures), and
{d) Detail on when the development took place (including date(s)).

Recommendation
Request Additional Information.

Additional Information
Additional Information was requested on the 24" of July 2023,
Additional Information was reeeived on the 5% of September 2023,

Assessment
Item 1 Requested

The development is described in the application as the ‘enclosure of public open space,
installation af gate from private garden to public open space and addition of
pathiwidening of drive mto open space’. Insufficient information and drawings have
heen submitted in relation to the development including dimensions. No Siue Location
Map or dimensioned drawings have been submutted with the application.

The outline of the site boundary differs in the documentation und drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlines the area zoned "0S": "To preserve and provide for open space and recreational
amenities ‘under the CDP 2022-2028. Whereas the submitted site plan outlines a site
houndary that encompasses "0S " zoned lands and "RES zoned lands.

It appears thar the development is existing onsite. It is not clear when the development
was constructed. This information is required in relation to the assessment of the
development.

The applicant is requested (o submit the following drawings and information:

5

Page 7 of 22







Combhairle Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

(a) A site location map with the site clearly outlined in red.

(b) A site lavout plan including all existing structures on site (this is required as the
conditions and limitations of exempted development include location of development
and distances from site boundaries).

(c) Dimensioned plans and elevations (dimensions ave required as the conditions and
limitations of exempted development include height and extent of structures), and

() Detail on when the development took place fincluding date(s)).

Applicant’s Response:
The appiicant has submitted a cover letter and images of drawings.

In relation to the enclosure of public open space. the submitted cover letter states that
‘the current enclosure method is to use fast growing coniferous trees around the
perimeter of the Public Open Space . The applicant has submitted a non-scaled images
of a site layout and clevational drawings showing the location(s) of the trees.

The submitted cover letter provides the following table

» Daveiopment Date Width Meight [or
length)

01 Gate mnstalied i ensting conbnuous wal Between J008 & m 24m

bordering Pubbc Open Space 2009

Wooden gate replaced by metai verson | Aug 2023 e 24m
02 Grey cobble-lock footpath mstalied, dive May 2021 15m 19m

widened, and shore covered __ e —— — . — |
03 SO« 341 growg Hivasve saphngs planted May 2023 Varous ~ Sem I Vatious, cutfently

| ~1Im

— = A

Assessment:

Planting of trees around perimeter of lands and addition of path widening of drive Section 4(1)
Exempted Development of the Planning and Development Act 2000 (as amended) states that the
following is exempted development:

4. (1) The following shall be exempred developments for the purposes of this et (h)
development consisting of the carrving out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which
do not materially affect the external appearance of the structure se as to vender the appearance
teonsistent with the character of the structure or of neighhouring structures;

(i) development consisting of the use of any structure or other land within the curtiluge of a
house for any purpose incidental to the enjoyment of the house as such;

It is noted that exempted development provided for under Section 4(1) of the Act is not subject
to the restrictions st out to Article 9 of the Planning and Development Regulations (2001)
which only restricts exempted development to Article 6 of same. Exemptions development
pursuant to Section 4(1) of the Act are only subject to restrictions within primary legislation.

Although the lands in question are reterred to as public open space in this third-party section §
application. the Planning Authority is aware that these lands are privately owned by the
houscholder of number 36 Monastery Gardens and are not maintained by the Council as public
open space, though it notes the lands are currently zoned for open space.

6
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Combhairle Chontae Atha Chiath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

The planting of trees to a garden is not considered to constitute works or development having
regard to the definitions of same to the Planning and Development Act 2000 (as amended)

The widening of the path and its usc are constdered to fall within the provisions of Section
4(1)th) and 4 1){j) of the Planning and Development Act 2000 (as amended)

It is therefore considered that the planting of trees does not consitute works or development.
And the path/widening of drive within the curtilage of the house is exempted developmeni.

Installation of a gate

Section 4(1) Exempted Development of the Planning and Develepment Act 2000 (as
amended) states that the following is exempted development:

4. (1) The following shall be exempted developments for the purposes of this Aet (i)
development consistng of the carvving owt of works for the maintenance, mmprovement or
other alteration of any structure, heing works which affect only the interior of the structure or
which do not matericily affect the external appearance of the siructure so as w render the
appearance inconsistent with the character of the structure or of neighbouring structures;

Article 6, Schedule 2 Part | Exempted Development  General of the Planning and
Development Regulations 2001 (as amended) includes the following Class 5:

The construction, erection or alteration, within or bounding the curtiluge of a house, of a gate,
gateway, railing or wooden fence or a wall of brick, stone, blocks with decorative finish, other
concrete blocks or mass concrele.

Conditions and Limitations

1. The height of any such structre shall not exceed 2 metres o, in the case of a wall or

fence within or bounding any garden or other space in front of a house, 1.2 metres.

2. Eveny wall other than a dry or natural stone wall honnding any garden or other

space shall be capped and the fuce of any wall of concrete or concrete block (other than
hlocks with decorative finisiy which will be visible from any road, puth or public area,
including publiic open space. shall be rendered or plastered.

3. No such structure shall be a metal palisade or other security fence.

The information submitted states that the gate is 2.4m in height, however, no scaled
drawings have been submitted to accurately determine the height of the gate. The
information submitted arc images of drawings, which cannot be scaled and measured,
and do not accurately reflect the development. The gate is shown on the images as the
samc height as the garden wall, which does not appear to accurately reflect what is
onsifc.

Insufficient information has been provided to determine whether the gate is or is not
exempted development.

Adticle 9 restrictions
The installation of the gate is not restricted by any of the restrictions in Article 9 of the
Planning and Development Regulations 2001 (as amended).
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Combhairle Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

{ onclusion

1. The planting of trees within the curtilage of a house does not constitute works or development.
2. The addition of path/widening of drive within the curtilage of the house is development and is

exempted development

3. The instaliation of a gate is development and duc to the information submitted a determination
could not be made whether it is or is not exempted development.

Recommendation
The applicant should be informed of the following:
1. The planting of trees within the curtilage of a house does not constitute works
or development.
2. The addition of path widening of drive within the curtilage of the house is
development and is exempted development.
3. The installation of a pate is development, but due to deficiencies in the
information submitted a dctermination cannot be made on whether it is or is not
exempted development.
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Combhairle Chontae Atha Chiath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

Reg. Ref. ED23/0026

é&«fj/m\ (
Caitlin O’Shea,
Executive Planner

ORDER: That the applicant be informed that the proposed development of:

The planting of trees within the curtilage of the house is not works and is not
development. The addition of path/widening of drive within the curtilage of the
housc 1s development and is exempted development.

The installation of a gate is development and duc to the information submitted a
determination could not be made whether it is or is not cxempted development. at
36. Monastery Crescent, Clondatkin, Dublin, D22F206

The planting of trees docs not constitute works or development and addition of path!
widening of drive within the curtilage of the house is development and is considered
exempted development under the Planning and Development Act 2000 (as amended)
and therefore does not require planning permission

The installation of a gate 1s development and due to the information submitted a

determination could not be made whether it is or is not exempted development
under the Planning and Development Act 2000 (as amended) and the Planning and
Development Regulations, 2001 (as amended) or if planning permission is required.

Date: 29/09/23 ﬁ ; 7
Gormia O'Corrain, Senior Planner

To whom the appropriate powers have been delegated by the order number DELG
(13423) of the Chief Executive of South Dublin County Council*
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Appendix 2 - additional material re: gate

Appendix 2a: site-specific location map

Appendix 2b: site-specific scaled drawings — plan

Rear Garden

Front Garden
Foot pam
S l
ﬂi ] ‘ |
{ 14250 et @ ——f———— } 9400 ll
200
BOUNDARY WALL WITH RAETAL DOUBLE GATE {shaded) HOUSE DRIVEWWAY
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Appendix 2d: site-specific prior finding from ABP re: public space

An Bord Pleanila

LOCAL GOVERNMENT (PLANNING AND DLVELOPMENT) ACTS. 1963 10 1'%®

County South Dublin

WHEREAS a question has ansen as to whether the butlding of a wall enclosing open
space at Monastery Crescent. Clonalkin, Dubhin is or 15 not exempted development.

AND WHEREAS the said guestion was reterred 1o An Bord Pleanata by Thomas J.
Maher and others care of T Monastery Crescent. Clondalkin, Dubhn on the 18™ day

ol September, 2001
AND WHEREAS An Bord Pleandla, i considering this reference, had repard
particularly to -

(4 sections 2, 3 and 4 of the Local Gosernment { Planmng and Developmienty Act,
1963,

i articles @ und 10 of the Local Gosernment (Planming and Desclopment)
Repulations, 1994, as amended. with particular reference 1o class S of Pant 1 of
the Second Schedule to these Regalations. and

() the exinting Lisout of the Land-:

AND WHEREAS An Bord Pleanidla has concluded that the proposed deselopment

waould consist of the enclosure of land that has been habially open to the public for a

pearod ot at least 10 years tor recreational purposes wathin the meaming of article
F By of the said 1999 Regolations:

068. RF.1052 An Bord Pleanala Page 1 of 2
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NOW THEREFORE An Bord Pleanals, in evervise of the powers conterred on it by
swoetion S of the 1963 Act. bereby decides that the building ot the said wall enclosing

open space s not exempted development.

Member of An Bord Pleanila
duly authorised to authenficate
the seal of the Board.

Dated this day of 2

068, RF. 1052 An Bord Pleanala Page 20of 2
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Appendix 2e: ABP finding re: gate from private to public space

RBord Board Order
Pleandls 91.RL.3586

Pianning and Development Acts 2000 to 2017
Planning Authority: Limerick City and County Council
Planning Register Reference Number: DC-420-15

WHEREAS a question has ansen as to whether the opening of an ope in the side
wall of a rear garden to provide a pedestnan entrance from the public road/green
area, and to provide a 1.88 metre high pedestnan timber gate opening onto the rear
garden at number 36 Variry Avenue. Raheen. Limerick. i1s or s not development or is

or 1s not exempted development

AND WHEREAS this question was referred to An Bord Pleanala by Limenck City
and County Council of Dooradoyte. Limenck on the 257 day of May. 2017

AND WHEREAS An Bord Pleanala. in considering this referral. had regard
particularly to

(a) Sections 2, 3 and 4 of the Planning and Development Act 2000, as amended,

{b) Articles 6 and 9 of the Pianning and Development Regulations, 2001. as
amended,

(c) Class 5 of Part 1 of the Second Schedule to the Planning and Development
Regulations 2001, as amended,

(d) the planning history of the site, and

91.RL.3586 Board Order Page 10f3
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{e} the Roads Act 1993
AND WHEREAS An Bord Pleanala has concluded that:

{a) the opemng of the ope in the existing wall, and the construction of the
pedestnan gate in this wall involves the carrying out of works, which comes
within the meaning of deveiopment in Section 3(1) of the Planming and
Development Act 2000, as amended. and is, therefore, development,

(b) this development woild come within the scope of Class 5 of Part 1 of the
Second Schedule to the Planming and Development Regulations 2001, but

{c) the development comes within the scope of Article 9(1)a)ii} of the Planning
and Development Regulations 2001, as amended, because Vartry Avenue is
a public road within the meanming of the Roads Act 1993, and its surfaced
carnageway exceeds four metres in width, and the development constitutes a
means of access 1o this publie road, and therefore 1s not exempted

development

NOW THEREFORE An Bord Pleandla, in exercise of the powers conferred on it by
Section 5 (4} of the Planning and Development Act, 2000, as amended, hereby
decides that the opening of an ope in the side walil of a rear garden to provide a
pedestnan entrance from the public road/green area. and to prowvide a 1 98 metre
high pedestnan timber gate opening onto the rear garden at number 36 Vartry
Avenue, Raheen Limerick 1s development and is not exempted development

91.RL.3586 Board Order Page2of 3
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Matters Considered

in making its decision, the Board had regard to those matters to which, by virtue of
the Planning and Development Acts and Regulations made thereunder, it was
required to have regard. Such matters included any submissions and observations
received by it in accordance with statutory provisions.

Member of An Bord Pleandla

duly authorised to authenticate

the seal of the Board.

Dated this day of 2018
91.RL.3586 Board Order Page 30f3
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Appendix 3 - site specific findings

Appendix 3a. site specific ABP findings re: enclosure of area habitually apen to the public

Board Direction

Ref: 065 RF 1052

The submissions on this file and the Inspector’s repont were constdered at a Board
meeting held on the 29™ November 2002

The Board decided that
In considering this reference the Board had regard 1o

(a) 2,3 and 4 of the 1963 Act,
{b) Articles 9 and 19 of the 1994 Regulations
(¢} The existing layout of the land

tt was considered that -

The proposed development would consist of the enclosure of fand that hus been habitually
open 10 the public for a period of at feast 10 years [or recreational purposes within the
meaning of article 10 (1) (xi1)

In amving at its decision, which diffecs from the Inspeclors secommendation, the Board
considered that on the balance of probabifity the land had been regarded as being habitually
open o the public lor recreational purposes, e.p.  mionnal children’s playing, residents
walkmg etc

Board Member Date 2™ December 2007
Rosalind Nixon
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Appendix 3b - site specific ABP findings re: enclosure of area contrary to proper planning / sustainable
development

An Bord Pleanala

o

PLANNING AND DEVELOPMENT ACTS, 2000 TO 2002
Sowth Dublin County

Planning Register Reference Number: SD04B/0046
An Bord Pleandla Reference Number: PL (06S.207045

APPEAL by Monastery Estate Residents’ Association care of Andy Conway of 72
Monastery Drive, Dublin against the decision made on the 6™ day of April, 2004 by
South Dublin County Council to grant subject 1o conditions a permission to Shay
Conway care of Paul Stafford of 46 Monastery Walk, Clondalkin, Dablin.

PROPOSED DEVELOPMENT: The erection of a 660 milliretres’ high dwarf wall
1o the boundary of existing house at 36 Monastery Crescent, Clondalkin, Dublia.

DECISION

REFUSE permission for the above proposed development based on the reasons
and considerations set out helow.

REASONS AND CONSIDERATIONS

The proposed development, which provides for the enclosure of the entire open area
of ground (including thc mature trees) alongside number 36 Monastery Crescent,
would be out of character with the prevailing open plan layout of the Monastery cstale
and would seriously injure the visual and residential amenities of the area. The

proposed development would. therefore, he contrary 1o the praper planning and
sustainable development of the area.

Mq.q PIP, il _ ‘
Member of An Bord Pleandla o

duly authorised to authenticate
the seal of the Board.

-~ dx
Dated this .ot day of Cﬁu.g‘u.at 2004.

P1. 068.207045 An Bord Pleapéila Page lof 1
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Appendix 3c. site specific SDCC Inspectors report {SDO6B-0093, page 4, cf. points 3 and 4)

Combhairle Chontae Atha Cliath Theas

Record of Executive Business and Manager’s Order

I'he design of proposed development does not respect the form and design of existing
dwellings and does not inmcgrate with the neighbouring property. Having regard to the
pattern of development in the arca, the semi-detached nature of the house and the
prominent locatton of the site, it is considered that the proposed first floor extension and
proposed dormers would be seriously out of character with development in the arca and
would be visually obtrusive when viewed on the streetscape. The proposed development
would thercfore senously injure the amenitics and depreciate the value of property in the
VICINIEY.

2. The proposed development is contrary to Council policies in relation to residential
extensions contained in Section 12.4.2 of the South Dublin County Development Plan
(2004 - 2010} . A grant of permission for this development would be contrary to the
proper planning and sussainable development of the area.

3 The proposcd development of a pathway to the side and rear of the existing house is
contrary t previous decisions from An Bord Pleanala under PLO6S. 113117 and
PLO6S.207045, which did not permnt development on the open space area to the side and
rear of the house. The proposed development would materially contravenc a condition
attached lo a previous grant of permission on this site.

4. The proposed development would set an uodesirable precedent for other simitar
developments, which would in themselves and cumulatively be harmful to the residential
amenitics of the area and be contrary to the proper planning and sustainable des elopment
of the area.

Pg 4
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Appendix 3d. site specific ABP inspectors report (PLO65 207045, page 4} re: loss of local amenity

PL 06S. 10804]- PP refused for dwaif wall at no.42 Monastery Crescent in the

interests of protecting the visual amenities of the area and the open plan character of
the estate.

2.0 DEVELOPMENT PLAN
Zoning objective: The site is located within an area zoned with the objective "A”

which seeks " To protect and/or improve residential amenity.” in the 1998 South
County Dublin Development Plan.

3.0 APPEAL

3.1 Summary

There s one appeal in relation to this application, which is a Third Party appeal
against the decision of the County Council to grant planning permission. The appeal
has been lodged by the Monastery Estate Residents Association.

® The enclosure of a large arca of open space/play area would result in a serious
loss of amenity to the area.

® The proposed wall would be buiit along the edge of the footpath.

® Creation of a precedent, which would endanger the open plan nature of the
estate, which is its distinctive characteristic.
3.2 County Council Response submissions
The County Council Planning Department, in a letter received by An Bord Plcanéla
on 27/05/04 had no additional comments to make with respect to the proposed
development.
3.3 First Party response submissions.

The First Party, in a letter received by An Bord Plean4la on19/05/04 stated the
following in relation to the Third Party appeal.

® The site is not used as a children’s play area.
e The proposed wall would be dwaif and the green area would remain visible.

® Several other cormer sites within the estate have already being enclosed and
the proposal would not set a precedent.

e PP has been granted for the erection of dwelling in the comer garden of no41.
3.4 Observers.
Several letters of observation have being received from the following resideats of
Monastery Crescent; Monica Mc Gill & others; Ann & Gerard Davis; Robert &

Maura Millist; Councillor Robert Dowds and Patrick & Deirdre McElwee, ail of
whom object to the proposed wall for reasons related to:-

PL 06S 207045 Page 4 of 9
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SDCC acknowledgement / receipt of Section 5 submission

ED23/0051 - 36 Monastery Crescent . =

Towhom 1 concerns

Pleasa ing attached acknonedgement of recant of your planmng apphication ED23.0051. Declaration of cevalopmant and sxempled Jevelonmen

Ragards
Diat ot Y Ma® Ta agnt Dubkn 22 D23 YNNS
S .
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South Dubl m“*{m
County Hal e vl Coety et
Dublin 24 28 JUN 2023
D24 A3XC
off RECEIVED

28-Jun-202: :;rl::eg:;dm (;:mry Council T

County Hall Tallaght Dublin 24

Phone 414811

Monday lo Thursday 8 O0ant to 4 woptn
i Friday ® 00amto 3 30pm
DeariSir{#k 28106/2023 15 29 01

Thisisareq geceptNo T4/0/744367 Act 2000 (or as amended) for decisions on 4
questionsre " REPRINT "' escent, Clondalkin, Dublin 22 {“No. 36).
58745
The previou Saction § irs to change the status of this Public Open
Spacete a é?or:;‘u::: ity Crenesm jjacent dwelling house, but these attempts
were all uns
in 2002 An | a dwarf wall, which would normally be an
exempt deve o 10t an exempt devefopment for reason that
the dwarf w g‘a‘gggNG APP”%‘S%‘O’N FEE om 15 been habitually open to the public for a
period of at! AT Exempt/Non-vatable
Furthermore 60 60 EUIR aning permission was refused by An Bord
Pleandlaon. ' 83 01 (EP tively incorporated this Publlc Open Space
into the gard ed.
The currenta g“&md 80 00 rden of No. 36 Manastery Crescent involves
the planting s 1 Space. The trees in question are of a fast-
growing, nor 0 00 ‘ntal effect on the land and will alter its
character, qu Clange il amenities of the area. Itis also suspected
that the tree

] deny publlc access by completely enclosing
he land i issued By tawe Doutey o R ded
thelandingu o Tanlagit Lodgement Area 4 ace, contrary to the Motion recommende
by the County  Vat reg No.iIE8508808F County Council meeting on 17" june 2021,
and adopted in the current County Development Plan and other official documents {attached).

However as determined by An Bord Pleandla Inspectors Report (PL 065 207045] to the aforementioned 2004
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South Dublin County Coungil
County Hall Tallaght

Dublin 24

D24 AIXC

28-lun-2023

Dear Sir / Madam

This Js a request under Section 5 of the Planning and Development Act 2000 {or as amended) for decisions on 4
questions regarding the Public Open Space beside 36 Monastery Crescent, Clondalkin, Dublin 22 {“No. 38”7).

The previous cwner of No. 36 made several attempts over the years to change the status of this Public Open
Space 1o a private space for the sole use of the ocoupiers of the adjacent dwelling house, but these attempts
were all unsuccessful.

In 2002 An Bord Plaanila decided via Section S [B65.RF.2052) that a dwarf wall, which would normally be an
exemnpt development under the aferementioned planning act, was not an exempt development for reason that
the dwarf wall “would consist of the enclosure of the land that has been habitually open to the public for 2
period of at least 10 years for recreational purposes”.

furthermore, under SDOAB/0406 | ABP ref. PL D65 207045 ] planning permission was refused by An Bord
Pleandla on July 20 2004 for a dwarf wall which would have effectively incorporated this Public Open Space
into the garden of No. 36. A copy of the ABP Decision Order is attached.

The curtent attempt to incorporate the Public Open Space into the garden of Nop. 36 Monastery Crescent involves
the planting of a2 hedgerow around the perimeter of the Public Open Space. The trees in question are of a fast-
growing, non-pative coniferous variety which will have a detrimental effect on the land and will alter its
character, quite apart from seriously injuring the visual and residential amenities of the area. it is also suspected
that the tree fence will be augmented by a further fence or railing to deny public access by completely enclosing
the Jand in question thereby changing its usa from public to private space, contrary to the Motion recommended
by the County Council Management, unanimously accepted at the fuli County Council meeting on 177 june 2021,
and adopted in the current County Development Plan and other official documents {attached).

However as determined by An Bord Pleandba Inspectors Report [PL 06$ 207045] to the aforementioned 2004
Planning Application for the dwarf wall, the provisions of Articie 34 {13) of the Planning and Development Act
2000 mean that such regularisation is not permissibie in this case due to the fact that the lands in gquestion are
Public Open Space.

With the above in mind, the 4 questions that | am seeking your resgense on are:

Question 1. Is the enclosure of the Public Open Space by any means® a development or not a
development?

* including by means of walls, fences, railings, trees, hedges or any combination of such given:

{a} site-specific An Bord Pleanals documents under G85.RF.1052 and PL OB> 207045, thot
stote the “enclosure of the open space would seriously injure the visugl and residential
amenities of the arec” ond,

{b) the clear foct that enclosing the space by any means {including trees, hedge(s), fence(s),
railings, or any combination(s) of these elements, etc) would hove the same material result
as the dworf wall in previous decisions.
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Question 2.

Is the enclosure of the Public Open Space by any means® an exempt development or not an
exempt development?

* Including by meons and rotionole raised under () and {b) above.

Question 3. Given site-specific planning decision SDO6B/0052 refusal reason 3 which states:

{a} “the path to the side of the house is contrary to PL06S.113117 ond
PLOSS. 207045 and would controvene o previous gront of permission”, and

{b) the PLDES.207045 Inspector’s Report declaring that suck o poth is

undesirabie,

is the development of a path within the Public Open 5pace adjacent te the garden of No. 36
an exempt development or not an exempt development?

Quastion 4. Given previous planning decisions on this property and the similarity to An Bord Pleanala
decision RL61.308493 {ABP-308493-20), is the gate in the wall linking the private space to the

Public Gpen Space an exempt development or not an exernpt development?

The tand is recognised and designated as Public Open Space in the current County Development Plan, 2022-2028
{see attached map from the Plan and copy of the relevant Motion, approvad at a general Council meeting on
17% june 2021 “to copper-fastan its protection for public use”). The County Development Plan operating in 1998
alsc gave the Jand the same status. Members of the public have enjoyed continucus free access to this land for
many more than the minimum 10 years required, regardless of ownership.

| believe that attempts are pow being made to establish control-over-time by rendering the area inaccessible to
the public which will affect » material change of use of the land from Public Open Space to a private residential
garden, without regard to prior decisions and/or due-process.

Your acknowledgement of receipt of this letter would be appreciated, and ! look forward to your reply in-ful!
within official time limits as applied.

Regards

Paul Campbell

22 Monastery Crescent
Clondalkin

Dublin 22

D22 VP02
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Enclosed documents:

&

NV awN

Completed Section S form [Spgs), incl

1a. Arieal view of Public Open Space |1pg}

ib. Map from SOCC Count Dewv Plan noting area of apen space |ipg|

c. ABP 065 RF 1052 (decision that proposed enclosure not exernpted development) {3pgs)
1d. Pictures highlighting path and gate [1pg)

PL 065 207045 [decision that proposed enclosure not exempied develogment) [2pgs)
SO068/0093 (planning decisian) [Spgs)

PLOGS.1E3117 {planning decision) [2pgs]

ABP-308493.20 (board order} [3pgs|

Motion, Map and Minules from general Council Meeting 17-un-2021 |3pgs)

58745 Enforcement response examples:

7(1) - & Maii from P Davis ta Paul Camngpbelf [1pg}

i} - Response Conor Tiernan to Francis Timmons [1pg)













South Dublin County Development Plan 2022-2028
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Sect 5 'c i - 083 RF 10952 - A3P dowd Lacton

AnBord Pieanala

Board Direction

Ref: 065 RF 1052

The submissions on this file and the Inspector's report were considered at @ Board
meeting held on the 29™ November 2002,

The Board decided tha -
in considering this reference the Bourd had regand o

ta) 2, 3and 4 of the 1963 Act,
{b) Articles 9 and 10 of the 1994 Reguilations
(<) The existing layout of the land

it was comnidered that -

The proposed development would consist of the enclosure of Land that has been habitualtv
open Lo the public for a period of at least 10 years for recreational purposes within the
meanmg of arucle 10 (1) txii)

In arriviny at s decision. which differs trom the Inspectors recommendation, the Board
considered that on the balance of probability the land had been regarded as being habitually
open 1o the public ton recreahional purposes, c.p.  mformal children’s playing, residenis
walking etc.

Board Member Date 2™ December 2002
Rosilind Nixon
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An Bord Pleanala

o [ e

LOCALGOVERNMENT (PEANNING AND DEVELOPMENT) ACTS. 1963 TO (vuy
County Sosth Dubliu

WHEREAS a guesuon has ansen as 1o whether the buildipe o) o wall enclosine open
space al Monastery Crescent. Clonalkin, Dublm is or is not exempied development

AND WHEREAS the ~id guestion was reterred 10 An Bord Pleanila by Thomas J
Maher and otliers care of 11 Monasters Crescent. Clondafhin. Dublin on the (8" day
of September, 2061 :

AND WHEREAS An Bord Pleanala. i consderning this reterence. had regard
particatarly o -

() secuons 2, 3 and 4 of die Focal Gosernment (Planning and Development) Act,
1963,

(hy articles 9 apd 10 of the Local Governmient (Plannmg and Developnent)
Regulations, 1994, as amended. with particulas reterence (o class 3 of Pt 1ol
the Second Schedule 1o these Regulations. and

(W the exishng Tnvout of the land-
AND WHEREAS An Bord Pleandla has concluded that the proposed development
would consist of the enclosure of land that has been habitually open to the public Lor a

penad of at least 10 years for recrcational purposes within the meaning of amcle
1Ochevn of the sand 1994 Regulutions,

868, RE.1052 _ An Bord Pleanala Page lof2
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Sect § + ¢ W - 065 RI.7052 - ABP Finding fxg2

NOW THEREFORE An Bord Pleandla, in exercise of the powers conferred on il by
section 5 of the 1963 Act, hereby decides that the building of the said wall enclosing
open space 1s Bot exempted development.

Member of An Bord Pleanita
dudy autherised to authenticate
the seal of the Board.

Drated this day of 2002,

06S. RF.1052 An Bord Pleansla Page 2of 2
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Sect S - 7d i) - Layout block plans from SDOGBO 742 showing no side gate
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Sects 7

An Bord Pleanala

: '

PLANNING AND DEVELOPMENT ACTS., 2000 TO 2002

Sowth Dublin County
Planning Register Reference Number: SDO4B/0046
An Bord Pleanala Reference Number: PL 065.207045

APPEAL by Monastery Estate Residents® Association care of Andy Conway of 72
Monastery Drive, Dublin against the decision made on the 6™ day of April, 2004 by
South Dublin County Cousncil to grant subject 1o conditions a permission o Shay
Conway care of Paul Stafford of 46 Monastery Walk, Clondalkin, Dablin.

PROPOSED DEVELOPMENT: The erection of a 600 millimetres” high dwarf wall
10 the boundary of existing house at 36 Monastery Crescent, Clandalkm. Dublin

DECISION

REFUSE permission for the above proposed development based om the reasons
aad considerations set out below.

REASONS AND CONSIDERATIONS

The proposed development, which provides [or the enclosure of the entire open areu
ol ground (including the mature trees) alongside number 36 Monasiery Crescent,
would be out of character wath the prevailing open plan layout of the Monastery cstate
and would senously injure the visual and residennal amenities of the area. The
proposed development would, therefore, be contrary to the proper planmng and
sustainable development of the area.

PLO6S 207035 ABP Deason

Member of An Bord Pleanéla .
duly authorised to authenticate
the seal of the Board.

S :
Dated tiris w \  day of C-Qu-s,u.n—t 2004.

P1. 068.207045 An Bord Pleanaia Pace 1 of 1
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PL D5S. 168841- PP refosed for dwaif wall at po.42 Monsstexy Crescent in the

interests of protecting the visua) amenities of the area and the open plan character of
the estaic.

2.0 DEVELOPMENT PLAN

Zoning objective: The site is located within an area zoned with the objective "A"
which seeks ” To protect and/or improve residential amenity.” in the 1998 South
County Dubhin Development Plan.

3.0 APPEAL

3.1 Sommary

There is one appeal in relation to this application, which is a Third Pasty appeul
agaibst the decision of the County Council to grant planning permission. The appeal
has been lodged by the Monastery Estate Residents Association,

* The enclosure of a large arca of open space/play area would result in a serious
loss of amenity to the area.

® The propesed wall would be: built aloag the edge of the footpath.

® Creation of a precedent, which would endanger the open plan nature of the
eslate, which is fts distinctive characteristic.
3.2 County Council Response submissions
The County Council Planmming Department, in a letter received by An Bord Pleansls
on 27/05/04 had no 2dditional comments to make with nespect to the proposed
development.
3.3 First Party response subsissions.

The First Party, in a letter received by An Bord Pleansla on19/05/04 stated the
following in relation to the Thisd Party appeal.

® The site is nol uscd as a childres’s play arca.
* The propused wall would be dwarf and the green area would remain visible.

* Several other corner siles within the estate have already being enclosed antd
the proposal would not set a precedeat.

® PP has been granied for the erection of dwelling in the corner garden of no.41.
3.4 Observers.
Scveral loticrs of ebscrvation kave being received from the following residents of
Monastery Crescent; Monica Mc Gill & others; Ann & Gerard Davis: Robert &

Maura Millist; Councillor Robert Dowds and Patrick & Deixdre McElwee, all of
whom object to the proposed wall for reasons related to:-

PL. D68 207045 An Bord Pleandia Paged of 9
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Comhairile Chontae Atha Cliath Theas

Record of Executive Business and Manager's Order

Reg. Reference: SDO6E LY Application Date:  21-Feb-2106

Subniission lype:  New Application Registration Date:  21-I¢b-200

Correspondence Name and Address: Watson Fuzpatreh & Associates 98, Woodlawn Park
Grove, Firhouse. Dublin 24

Proposed Development: Conversion of exisuny garage 1o playroom with
revisions at ground floor and thiec bedreom dornies
exiension.

Location: 16, Monasters Crescent. Clondalkin, Nublin 22

Applicant Name: Mr Keith Howell

Application Type: Fernnssion

POB

Site Inspection was carried out on 3/04/2006.

Description of Site and Surreundings:

Site Ared.
it | hectares

Srie Descaplion
The subject sife contains ¢ seni-detached donner housc located op a comer sile There -
large areu of upen space to the sude of the howsc, with a nuinber of mature tree:

Zuning,. _ 4
Fhe site s subject 1w zoning objective A “to protect and/or improve Residential Ameruly

Preposal:
o  Exteuswon to the front, side aud rear of tins house at Lirst floot leval aver an exiating
parage
e ew path to the side and rear of the extended house on the existing open space area

Consultationy
Environmenial Services Department.

rg !
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Comhairie Chontae Atha Cliath Theas

Record of Executive Business and Manager's Order

Foul Sewer Svsiem - Mo objection 10 this developiment
Public Walermam  No objecuion to thes devclopment.
Surface water draypage system - Further mformation is requested

suhmissions/Observations /Representations

A aumber of tetters oY whyection to this dey clopinent have been recelved aml are noted 10 the
oreparation o this planning report The main 1ssuc of concem relates to the devclopnien: ol «
path on the open space area to the side of the house.

Johu Curran 't DL, Paul Gogany T.D., Mayor therese Radge, Councillors Rebert Dowds,
Trevor Gilligran and Fintan McCarthy have also objected e thus development.

Relevant Planning History

S99B/0260 reters to a grant of perussion lor an extension lo side of house with new zates and
zarden walls to ssde and rear. On appeal. An Bord Pleanala conditioned that the wall jorming
the site boondary be omitted and that extension be reduced i size

SDO4B/0046 refers to a grant of permussion for o 600mm lugh dwarl boundary wall, This
decision was appealed and An Bord Pleanala overntumed the decision of the Planmineg Authont

Releyant Enforcement History

N
SANg

Pre-Planniny € onsuitation
Noane

Relevant Policy in South Dublin County Councii Development Plan (2004-2014¢)

Secuion 12 4.2 of the Development Plan refers to Estensions to Dwellugs and contains veneral
Jdestgn paneiples o relation to exeensions as faltows
e Have regard 1o hight and privacy ol adioimng buildings
*  Hespeel form and design of exisung dw elings
e [ntegrale wath exisung buildimy (detailing and proporitons:
|armomsation of extemal fimshes
o Putched rool generally requured éexecept where flat root 1s the norm i estate or arey)
= louse and Fxtension to be used as a singic dwelling unit
= single sumey rear extensions are pencrally acceptable
In alf cases o minunum reas garden st he provided

Aysessment
The mam 1ssues for considerations are comphance with Council policy. visual and residential
amenits

el
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Combhairle Chontae Atha Cliath Theas

Record of Exccutive Business and Managey’s Ovder

C it ped

It 1s considered that the proposed development is not m accordance with the South Dubh
County Development Plan 2i84 - 2016 and in partteular 15 conttary to Sectton 1242 [he
propused extension of this house woukd be cut of character with existing houses m the area el
wonid i particalar domunate the neighbounng property with a potential deyatuanon of thai
fouse. The style of house i this part of Monastery s umgue 1o Clondalhin - The proposd
demr o doces not tespect the form and desigm ol exisung dwellings and does aot mtegrate with
the nvighbouring property

Pl amean

T'he proposed extension s out of character 1o lenus of visual appearance and would <¢i an
undesirable precedent for similar deveiopments it granted perunssion. The propased extensiin
wauld unbalance the exisung semu-detached pair of howses o an unacceptable Jdegrec The

pevision to the dormer windows n particular, would significantdly change the appearance of the
house

Resadenriur Amenst

\ade rrom the visual appearance ol the exiension, there (s a separae 1ssue of concern in
relation o the laving of a path to the side and rear of the house on land that 1s comently open
space .\ condition was atiached by An Bord Pleanala (0 their dectsion (o grant pernusston 1oi
S99B 0206, that no developmemnt shall take place west ot the existing hulding line and that the
proposed wall e enclose the garden shall be omitted  The subsequent apphcation wnder
SODLAMG for 2 dwarl wall was appealea and An Bord Pleanala refusea this wail
ey elapment on this open space area shall not therefore be permutied and the laying ol a path
nere 1s not destrable

Coaclusion

{t 1= considzred that the propesed Jevelopnicot would be imjurious to the visual ameniy of the
arca. would depreviae the value of neighbounng properties. would be contrary o previous
decisions ot An Bord Pleanala and would set an undesirable precedent lor similar
Jevelopmenis in the arca

1 recoraanend thar 2 decision 1o Refuse Permission be made unier the Planning & Development
Acts, 20002004 tor the reasens set out m the Schedule hercto:-

SCHEDULE
Reasons

Fg 2
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Comhairle Chontae Atha Cliath Theas

Record of Executive Business and Manager’s Order

Fhe destgn of propesed development does not respect the fonn and design ol existing
dneelhings apd does not intcgrate with the neighbouning property. Having regord ta the
pattetn of developiment i the arce, the senn-detached nature of the house and the
pronuneat locauwon of the sile, it 1s considered that the proposed first tloor exteusion and
proposed dormers would be seriously out of character with development m the area and
woukl he visuatly obtrusive when viewed on the streewscape.  [he proposcd developument
would teretore serwusly injure the amemties and depreciate the value of properoy in the
siCimn,

The proposed development s contrary to Council policies i relation to residential
extensions comaned in Sccuon 12.4.2 of the South Dublin County Developmens Plan
(200 - 2080) . A gramt ol permussion for this development would be contraiy 1o the
proper planning and sustainable development of the area,

Fhe proposcd development of a pathway to the side and rear of the exisung housc i
contrary o prey ous dectsions rrom An Bord Pleanala under PLOOS 115117 ad

PLOOS. 207035, winen did not permut development on the open space area (o the sude and
rear of the house  The proposed development would matenally contravenc a condition
dttached 10 3 previous grunl ol perimssion un this site

The propused dey elopment would set an undesirable precedent for other similay
Jevelopments, which would 1o themselves ond cumulatively be harmiul to the residenual

ametilies of the arez and be contrary to the proper planming and sustanable des elopment
ot the area

Pg.
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Combairle Chontae Atha Cliath Theas

Record of Executive Business and Manager’s Order

REG. REF. SD06B/0093
LOCATION: 36, Monastery Crescent, Clondalkin, Dublin 22.

Maire O’Counor
Senior Executive Plaaner

ORDER: A decision pursuant to Section 34t 1) of the Plannimg & Development Act
0 ReTuse Permussion for the above proposal tor the réasons set oul abov e is

hereby made

i / z
Dated: \_L‘!Mﬁ o

I\ Pl
Fed %: e

Colin Ryan, Scnier Planner

MY

Oworsion pg%
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AN BORD PLEANALA
LOCAL COVERNAIN L L ANNING AND DEVELOPALNTL ACTS, 1963 1) 1956

County Sonth Doblio

Bming Regster Referenee Number . 89910260

ATPEAL b Robert Dowds and otivers of 43 Cuastle Park. Clondadhin, Dublin
and by Maura Millist aad others care oF Gecher Tansey and Company oF
Jubrlee House, Mew Road. Clondalkin, Dublin and by Valerie and 1ommyv
Aaber of 10 Monastery Crescent, Clondalkin, Dublin agamst the decision
miade or: the F1st day of August, 1999 by the Counei! of the Counis of South
Lrublin o grnt subject 10 condinons a permission o Shay Conway of 3¢
Monastere Crescent. Clondalkin, Dublin tor devetopment comprising the
crection Al un extensien to side of house with new pates and garden walls to
side and rear of 36 Monasters C rescent, Clondalkin, Dublin m accordaner wish
plans and paitie dars lodged with the said Council

BECISION: Pursuant o the Local Government t1Planiing and Develapment
Acts. 1903 te 1999 is hereby decided. for the reason =ei oui in the Firs
sehedule horete, to grant permission for the said development in accordance
with the said plaps anc paricolars subject o the conditions speaitied in the
secoad Sehedule bereto, the reasons for the impesition o the sad conditions
being as set out n the said Sceond Schedule aid the said peauission 15 herehy
granted subject W the said conditions

FIRST SOHEDULR

Fvpy el o the established patern aud fonn of developpiont 1 e
vicrmty of the site. it is constdered than subject W compltance with she
canditions set o ' the Second Schedule. the proposed development woulc
Aol serniously inpure the ameniides of property .o the viemity and would B2 12

sceordance with the proper pranning 2ad development of the arca.

SECOND SCHIDULE

1. The proposed development shall comtain e hall. wtilin room.
cxterded bathroom and bedroom only. The propised det elopime i
meluding part of we extension (o the wesdt ot the cxsting bodding
ne, the proposcd |8 metie ugh wall =pclosing the carden and th
gaies 1o the front shatl be amutek!

Reason. 1o clannv the exte I the development permittsc Jo
e . ] s14 14 e t 1he (T3S

P 0os 173117 An Borvd Pleasnala Pase t ool
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The exwernal finishes shail harmonise in colowr and testure with the
exisiing finishes on the house

Reason: In the mtcrest of visual amenity.

Water supply and Jrainage arrangements. including the disposal of

surface water. shuil comply with the requireients of tie lamiing
authornty

Reason: In ihe imteress o public healiv and ‘0 srsure a prope:

swandard of d2vewomnen:

The praposed additionai hal! door shal! be omiited and replaced with
a window (o match existing window opes

Reason: i the mierest of the praper planning and deselopment of
£ P

the area

he use oi the propesed extension shall be ancillary o toe use of the
main house.  The extension shaeli 00t be sold or jet as an independent
Eving wet

Reason: In the interest of residential wmenity .

Member of An Bord Uleansiila
duly authorised 1o suthenticate
the seal of the Board.

Dated this < ';-haay of Do s A 2600.

PLu6ATi3117 An Bord Plexnala Puge 2of 2
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Sect 5 - 5 - ABP-308493-20 - board order ‘example of gate “rom private garden to public open space;
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e An . =
Bord Board Direction
Pleanila ABP-308493-20

The submissions on this file and the Inspecior's report wete considered at a Board
meeting held on 24,02/2021

The Board decided, as set out i the following Order. that

Board Order as follows. -

WHEREAS a question has ansen as to whether the opeaing of a
pedestrian gateway i the boundary wall between the 1ear private amenity
space and an area of public open space. both to the rear of No 31. The
Maples. Dr Mannix Road. Salthill. Gaiway City s or is not development
and 1s or ts not exempted deveiopment

AND WHEREAS Tom Barry of 31 The Maples Doclor Mannix Road,
Salthiit, Galway City requested a declaratien on the quesiion from Gahwvay
Ctty council, and the Council Issued a declaration on the 24™ day of
September 2020 stating that the matter was development and was not
exempted deveiopment

AND WHEREAS Tom Barry referred this declaration fof review to An Bord
Pleanala on the 20th day of October 2020

ABP-308433-20 Board Direction Page 1of 3






AND WHEREAS An Bord Pleanala. has reformulated the question as
follows-

Whether the opening of a pedestnan gateway n the boundary wall between
the rear private amenily space and an area of public open space. both to
the rear of number 31 The Maples Doctor Mannix Road. Saithill. Galway
City 1s or 1s not developrnent or 1s o 1s not exempled development

AND WHEREAS An Sord Pleanaia. in considenng this referral, had regard
particularly to —

= Sechons 2. 3 and 4 of the Planming and Development Acl. 2000, as
amended.

o Arncie 6{1) and article 911) of the Flanning and Development
Reguiations 2001 as amended,

s Class 5 Part 1 of Schedute 2 to the Planning and Development
Regulakons. 2001, as amended

» The planning history of the site including all the conditions of
PLE1 094183 where no such condihion restncts the carnyng out of
exempled development in accordance with the provisions of the Act
and Regulatons

* The Roads Act 1993,
» The Board's declaration under ABP-302804-18. and

+ The Planming Inspectors Report

AND WHEREAS An Borg Pleanala has concluded thal the opening of a
pedestnan galeway i1 a boundary wall between the rear private amenily
space of a house into an area of public open space

ABP-308493-20 Board Direction Page 2 of 3






{a) Would constitute the carrying out of works which comes within the
meaning of development m Section 3( 1) of the Planmng and
Development Act, 2000

(b) Would come within the scope of Class 5, Part t of Schedule 2 1o the
Planning and Development Regutations, 2001, and

(c) Would be exempted development as there are no restactions (o
exemplions under Aricke € (11 (a) (1) of the Planming and
Development Regulations 2001 that are applicable

NOW THEREFORE An Bord Pleanala in exercise of the powers conferred
on 1t by section 5 (3) (a) of the 2000 Act, hereby decides that the opening of
o pedesinan gateway in the boundary wall between the rear private
amenity space and an aica of public open spacn both to the rear of No

31 The Maples Dr Mannix Road Saltnil Galway City s development and
1S exempled development

Board Member: Date: 26/02/2021
Mana FizGerald

ABP-308493-20 Boargd Direction Page 3 0f3
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Re: An area beside No. 36 Monuastery Crescent (known oround as The Little Green} — please refer to

DPMZ/0621 item 1D 70759 on page 3.

{The following is an excerpt of Minutes of full County Council meeting on 17 june 2021 regording
Motions considered for the County Development Pian 2022-2028. These minutes were presented ot
the full County Council meeting on 13 September 2021, These minutes were copied and pasted
without chonge from: http://www.sdublincoco.ic/Meetings/Aqendo/2072 2p=2&t=1

and were accessed on 27.6.2023.]

Copied and pasted materiai storts:

COMHAIRLE CONTAE ATHA CLIATH THEAS

SOUTH DUBLIN COUNTY COUNCIL

Minutes of South Dublin County Councii Development Plan Meeting held on Thursday 17" June

2021, remotely via Microsoft Teams

PRESENT
Counciliors Councillors
Bailey, C. McCrave, L.
Carey, W. McEneaney. 5.
{asserly, V. McMahon R.
Collins, . McManus, D.
Costello, T. Moynihan. S.
Doenaghy, L. Murphy. E.
Duff, M. O Bradaigh. D
Dunne, L. O’Brien, E.
Edge. A, O’ Broin, E.
Esan. K. O’Connell. G.
Gilligan, T, OConnor, €
Gogarty. P. O’Donovan. D
Hayes, A. O’lara. S.
Holohan. P. O Toole. L.
Johansson, M. Pereppadan, B.
Kavanagh. P. Richardson. D,
Keams, P. Sinclair. L.
King. C. Timmons, F
Lawlor, B, Tuffy. 3.
Mahen. K. Whelan. L.
OFFICIALS PRESENT

Chief Executive D. McLoughiin
Directors / Heads of Function M. Mulhern
Senior Executive Officer M. Maguire
Senior Parks Superintendent 5. Furiong
Senior Pianner H, Craigie
Senior Executive Planners S. Willoughby, S, Duff, A. Hyland
Executive Planners 5. O’Toale, S. Geoghegan. L, Clarke
Assistant Planners J. Carty, C. Bleytou






Administrative Officer C. Shanahan
Senior Staff Officer E. Colgan
Staff Officer A. McGee
Assistant Staff Officer M. Dunne
Clerical Officer G. Mc Donnell

The Mayor £. O'Brien presided and outlined the proceedings for the Meeting.

DPM1/0621 ltemn iD:70444
Proposed by Planning

Chief Executive’s Draft Plan.

Hl 1 - Chief Executive's Draft South Dublin County Development Plan 2022 - 2028

Pursuant to the requirements of Section 11 {4}{d) of the Planning and Development Act {as
amended) South Dublin County Council considered the {Chief Executive’s) Draft Plan Consultation,
regarding the preparation of the Draft County Development Plan, specifically in respect of Members’
motions in that regard, received on or before 28™ May 2021 as follows:

Introduction, Strategic Vision Climate Action

DPM1/0621 item 1D:70784
Proposed by Councillor C. King, Seconded by Councillor D. © Bradaigh

Chapter 1 - 1.0 Introduction. Second Paragraph: at the end of this paragraph insert "and integration
with each other"”

REPORT:

The motion seeks to add additional wording to the 2™ Paragraph of Chapter 1 Introduction as
follows:

From: The pian includes a vision for the County’s growing communities, places, housing, jobs,
sustainable transport and the delivery of services in 2 manner which promotes climate action and
efficient patterns of land use, paying particular attention to the physical, cultural, environmental and
social identities that define areas within the County and support their ongoing evolution.

To: The plan includes a vision for the County’s growing communities, places, housing, jobs,
sustainable transport and the delivery of services in a manner which promotes climate action and
efficient patterns of land use, paying particular attention to the physical, cultural, environmental and
social identities that define areas within the County and support their ongoing evolution and
integration with each other,

Recommendation: it is considered that the propoesed additional wording is acceptable.

The Motion was AGREED







Core Strategy Settlement Strategy
DPM2/0621 ltem 1D:70759

Proposed by Councillor F. Timmons, Seconded by Councillor E. O'8rien

That an area beside No. 36 Monastery Crescent {known around as The Little Green) is zaned as
residential ) am asking to rezone as a public amenity and public green space in the new Development
Pian, to copper-fasten its protection for public use

REPORT:

The motion seeks to re-zone the identified lands from Residential (RES) to Objective 05 - To
preserve ond provide for open spoce ond recreationad amenities,

The rationale for this proposal is to protect the area as a public amenity and public green space.
Having regard to the nature and use of the space, this motion is considered reasonable.

Recommendation:

It is recommended that this motion is adopted.

Link to Map
The Mation was AGREED

[Copied and pasted writter material ends. The _ink to Map results in the map shown below os it
appears in the County Development Plan.}

Soetn Dablin Caunty Develooment Pan 2022-202R







Seet 5 7 {01 - 58745 - SDCL e-Mail response

$8745 Lands at 36 Monastery Crescent, Clondalkin, Dublin 22

° Planning - Enforcement <Planenforcement@sdublincoco.ie>

Pate: 237 June 2622
Our Ref: S8745

Re: Lands at 36 Monastery Cresgent, Clondalkin, Dublin 22

Dear My Campbell,

I refer to previous correspondence tegardmg the above fands,

Followmg an wvestigation canted out by the Planmng Authorty 1t was found that the lands are not i Counetl ownerstip and that e Saipatiio the sde ol ihe house and the
planting of <aplings are both exempted development and do not requare planming permission

Accordingly Tam w adsise that there s no further action warnranted i the matter and the file has now been closed

Yours Fathfullv.

P Davis

I o1 Sentar Planner






Sect 5 - 7 lii) - 58745 - SDCC Enforcement finding - 23-lun-2023

Land Use Planming and Transportaton

Councillor Francis Timmons

2306 2023
Your Ret Your Reference
Ltembers Reps |0 1796382

Dear Councillor Timmons

I refer to tepresentation receved on 20 06 2023 in refation to General (Land Use Planning

& Transpoirtation}

Planning Enforcement Reference S8745 was opened on the 15th June 2021

F ollowing an inveslhigation caned out by the Planning Authonity it was found that

Lon 4 L n T tor maintenance and improvement of the dwelling

1 l .
i

o
1 The f'oQtpa

S exengt under He

2 From investgation the only removal of trees were prior to May 2014

3 The planting of sapkngs in the open spaceto the side of the gweiling wolid not be out of character
with the Dpen nature of the area ant aouid be exempl unger Section & 1 (J)[ 1] development consisting
of the use of any structure or other land within the curtilage of the house for purposes incidentai to the
enjoyment of the house

4 The owner of 36 Monastery Crescent s the legal owner of the lands to the side of the house and

mantans them
Accordingly | am to adwvise that there 1s no further action warranted in the matter and the hle has now

been closed

Conor Tieinan
Semor Staff Oficer







Mail from SDCC requesting additional information for Section 5

From: LUPT - Planning isions
Sent: Tuesday 25 July 2023 09:59
To

Subject: ED2310028

Please find attached notification regarding ptanning application. Register Reference ED23/0026.

I'would be obliged if you would acknowledge receipt of this email
Kind Regards.

Pamela

Pamela Hughes/Staff Officer
Administration Unit,

Registry,

[and Use, Planning and Transportalion
South Dublin County Council,

County Hall,

Tallaght,
Dublin 24,
Tel: =333 14140000 Ext: 3310 e-mail: phughes@ sdublincoco.dje  web: www.sdee.ie

Please consider the envirorunent before printing this email
Ciimhnigh ar an timpeallacht, le do thoit, sula gewireann tit an riomhphost seo i gelo.

>N W

South Dublin County Council







Mai from SDCC with Section 5 decision.

From: LUPT - Planning Decisions
Sent: Friday 29 September 2023 16:36 .

Subject: ED23/0026 Notification & Planners report

Please find attached notification regarding above application, Register Reference ED23/0026.

I would be obliged if you would acknowledge receipt of this email

Kind Regards
Janice

Janice O'Toole|Senior Staff Officer |Development Management/Planning Registry|
South Dublin County CouncilfCounty Haif| TallaghijDubiin 24jD24 YNN5

Email: jotoole@sdublincoco.ie
Tel: 414 9000 Ext. 4871
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Pamela Hughes

Administration Unit, Registry, Land Use, Planning and Transportation
South Dublin County Council

County Hail

Tallaght

Dublin 24

05-Sep-2023

Dear Ms Hughes

All of the developments included in this Section 5 application are currently in place, as noted in the
Request for Additional Information. Previous owners of No. 36 Monastery Crescent have made
attempts to ringfence the Public Open Space for their sole use. This matter was dealt with
comprehensively by An Bord Pleandla in a previous Section 5 Declaration, RF1052 [enclosed as
Appendix 4 helow].

At that time the owner of No. 36 was attempting to enclose the lands with a wall. The current
enclosure method is to use fast growing coniferous trees around the perimeter of the Public Open
Space and the clear intention of the adjacent dwelling owner is to annexe the Public Open Space for
his sole use and prevent the other residents accessing and enjoying the public open space as they
have always done. The adopted SDCC Development Plan does not permit such enclosure of areas
designated as Public Open Space in the Plan.

Regarding the four items requested in your last correspondence, the following additional information
is being provided:

{a) A site location map with the site clearly outlined in red.

See Appendix-01 for four maps:
Map 01: Ordinance Survey
Map 02: South Dublin County Council Development Plan
Map 03: South Dublin Planning Department Registry

Map 04: Land Registry Map






(b) A site layout plan including all existing structures on site (this is required as the conditions
and limitations of exempted development include location of development and distances
from site boundaries},

See Appendix-02 for two site-layout plans:

Site-layout 01: Position of developments under consideration of Section 5 (path,
widened driveway, gateway, and planted fast-growing non-native invasive saplings)

Site-layout 02: Overhead street-view of current structures on site

(¢) Dimensioned plans and elevations (dimensions are required as the conditions and
limitations of exempted development include height and extent of structures}, and

See Appendix-03 for two items:

Plan 01 — showing dimension of planted saplings in the area with respect to
elevations submitted to SDCC in prior planning matters

Plan D2 — showing the location and size of the gate installed in the side wall, giving
direct access from a private back-garden to a Public Open Space.

Note that the location and dimensions of the path and widened driveway can be seen in the
site lay-out maps provided under Appendix 2.

(d) Detail on when the development took place (including date{s)).

# Development Date Width Height (or
length}
01 Gate installed in existing continuous wail Between 2008 & | 2m 2.4m
bordering Public Open Space. 2009
Wooden gate replaced by metal version. Aug-2023 2m 2.4m
02 Grey cobble-lock footpath installed, drive May-2021 1.5m 18m
widened, and shore covered. -
03 50+ fast growing invasive saplings planted May-2023 Various - ~.5m Various, currently
P - - SN i e g ___~1m -

in addition to the above, | would like to bring your attention to An Bord Pleandla Order 91.RL.3586
(Appendix 5), where elements of the current Section 5 have been considered.

Finally, can you please confirm the date by which | can expect your final response.

Best regards

Paul Campbell






Appendix 01

Map 01 ~ OS Map of area
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Appendices

Map 02 - Extract from the South Dublin Development Plan [ 2022 — 2028 ] showing area of Public
Open Space adjacent to No. 36 Monastery Crescent, coloured green. Section 5 Declaration of An
Bord Pleanala [ RF1052, attached in Appendix 01 ] held that this area was to remain open as it had
been apen to and used by the pubtic for a period in excess of 10 years.
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Map 03 - Map of site used in prior planning decisions

B

a
Pp
b -

'
§
|
!

The pink area represents the dwelling and the front and rear garden. The brown area is the Public
Open Space. The area which is the subject of this section 5 application.







Appendix 2
Site layout-01 — showing position of development in green, where:

Green dots indicate fast growing non-native invasive saplings planted
The 19m footpath installed on the Pubic Open Space running from the public footpath at

the top of the plot to a gate-way opening onto the Public Open Space.

- The gateway installed in the side wall.
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Site layout-02: Overhead street-view of current structures on site.
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Appendix-03
Plan-01 - showing saplings
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Plan-02 - showing gate

Pedestrian gateway from rear garden of No. 36 Monastery Crescent to adjacent Public Open Space
area:

- Pedestrian Gate Height = 2.4m
- Pedestrian Gate Width = 2m







Appendix 4 — ABP finding RF_1052

An Bord Pleanala

"5

LOCAL GOVERNMENT (PLANNING AND DEVELOPMENT) ACTS. 1963 TO 199
County South Dubtin

WHEREAS 2 guestion has arisen as to whether the building of 2 wall enclosing open
space at Monastery Crescent, Clonalkin, Dublin is or is not exempted developmemt:

AND WHEREAS the said question was referred to An Bord Pleandla by Thomas J.
Maher and others carc of |1 Monastesy Crescent, Clondalkin, Dublin on the 18% day
of Scptember, 2001:

AND WHEREAS An Bord Pleandla, in considering this reference. had regard
particularly to -

{a)  sections 2, 3 and 4 of the Local Government (Planning and Developmwent) Act,
1963,

{b)  articles 9 and 10 of the Local Government (Planning and Development)
Regulations, 1994, as amended, with particular refereace to class 5 of Part 1 of
the Second Schedule to these Regulations, and

(c)  theexisting layout of the land:

AND WHEREAS An Bord Plcanila has concluded that the proposed development
would consist of the enclosure of land that has been habitually open to the public for a
period of at Ieast 10 years for reercational purposes within the meaning of article
1O 1)(xii) of the said 1994 Regutations:

06S. RF.1052 An Bord Pleansila Page 10f 2







NOW THEREFORE An Bord Pleandia. in cxercise of the powers conferred on it by
section § of the 1963 Act. hercby decides that the building of the said wall enclosing
open spiace 1 not exempied development.

Memiber of An Bord Pleanila
duly authorised to anthenticate
the seal of the Board.

Dated this day of 2002,

068. RF.1052 An Bord Pleanila Page 20f 2






Appendix 5 — ABP Board Order 91.RL.3586

\n
Bord Board Order

Pleandla 91.RL.3586

Planning and Development Acts 2000 to 2017
Planning Authority: Limerick City and County Council
Planning Register Reference Number: DC-420-15

WHEREAS a question has arisen as 1o whether the opening of an ope in the side
wall of a rear garden to provide a pedesirian entrance from the public road/green
area, and to provide a 1.98 metre high pedestrian limber gate opening onto the rear
garden at number 36 Varlry Avenue, Raheen, Limerick, is or is not development or is
o is not exempted development:

AND WHEREAS this question was refeired to An Bord Pleanéla by Limerick City
and County Council of Dooradoyle, Limerick on the 25” day of May, 2017:

AND WHEREAS An Bord Pleandla, in considering this referral, had regard
particularly to:

{a) Seclions 2, 3 and 4 of the Planning and Development Act 2000, as amended,

{o}  Articles 6 and 9 of the Planning and Development Regulations, 2001, as
amended,

(c)  Ciass 5 of Parl 1 of the Second Schedule o the Planning and Development
Regulations 2001, as amended,

(d)  the planning history of the sile, and

91.RL.3586 Board Order Page 1of 3







{e} the Roads Act 1993:
AND WHERE AS An Bord Pleanila has concluded that:

(a) the opening of the ope in the existing wall, and the construction of the
pedestrian gate in this wall involves the carrying out of works, which comes
within the meaning of development in Section 3(1) of the Planning and
Development Act 2000, as amended, and is, therefore, development,

(b} this development would come within the scope of Class 5 of Part 1 of the
Second Schedule to the Planning and Development Regulations 2001, bul

()  the development comes within the scope of Ardicle 9(1)(a)(ii) of the Planning
and Development Requlations 2001, as amended, because Vartry Avenue is
a public road within the meaning of the Roads Act 1993, and its surfaced
carriageway exceeds four metres in width, and the development constitutes a
means of access to this public road, and therefore is not exempted
development:

NOW THEREFORE An Bord Pleanala, in exercise of the powers conferred on it by
Section 5 (4) of the Planning and Development Act, 2000, as amended, hereby
decides that the opening of an ope in the side wall of a rear garden o provide a
pedestrian entrance from the public road/green area, and to provide a 1.98 melre
high pedestrian timber gate opening onto the rear garden at number 36 Vartry
Avenue, Raheen, Limerick is development and is not exempted development.

91.RL.3588 Board Order Page20f 3







Matters Considered

In making its decision, the Board had regard fo those matters o which, by virtue of
the Planning and Development Acts and Regulations made thereunder, it was
required to have regard. Such matters included any submissions and observations
received by it in accordance with statutory provisions.

Mambar of An Bord Pleandla
duly austhorised to authenticate
the seal of the Board.

Dated this day of 2018

91.RL.3588 Bosrd Order Paga 30of 3
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.anndg Talamhisdide, Pleanila agus lompair
Land Use, Planning & Transportation Depariment

South Dubtin County Counci
Telephone: 01 4149000 Fax: 01 4149104 Email: planningdept@ sdublincoco.ie
Paul Campbell
22 Monastery Crescent,
Clondalkin,
Dublin 22.

PLANNING AND DEVELOPMENT ACT 2000 (as amended) and PLANNING
REGULATIONS THEREUNDER

Decision Order E&_%Oh()?ol | . D_at;)}ﬁcﬁog_ 1 l-J;n_-ZOTZ‘J': R

Register Reference ED23/0051 Registration Date  06-Dcc-2023 |

Applicant: Paul Campbell

Development: 1) Erection of gate from private to public space 2) change of use
from publicly accessible open space to private use,

Location: 36 MONASTERY CRESCENT. CLONDALKIN, DUBLIN 22

Dear Sir/Madam,

1 wish 1o inform you that the Planning Authority CANNOT DETERMINE whether the
proposed development of:

1. The erection of a gate within the curtilage of number 36 Monastery Crescent, Clondalkin,
Dublin, D22F206 is development. however. due to the insufficient detail of information
submitted a determination could net be made whether it is or is not cxempied development
or whether planning permission is or is not required pursuant to the Planning and
Development Act 2000 (as amended) and/or the Planning and Development Regulations
2001 {as amended).

2. The submission has not demonstrated a material change in the use of any land in private
ownership located to the side of number 36 Monastery Crescent and is therefore considered
not to constitute works or development having regard to the definitions of same under the
Planning and Development Act 2000 (as amended): thus. planning permission is not
required.

[ enclose a copy of Order No. PR'003 1 for your information.

Yours taithfully,

Pameln Hughes

“J 3 L3
For Senior Planner







Combhairle Chontae Atha Cliath Theas

PR/0D31/24

Record of Executive Business and Chiefl Exccutive’s OQrder

Register Reference: ED23 0051
Correspondence Mame & Address: Paul Campbell
Development: 1}y Erection of gate from private to pubhc

space 24 change of use from pubhely
aveessible vpen space to private use.

Location: 36 MONASTERY CRESCENT.
CLONDALRIN, DUBLEN 22

Applicant: Paul Campbeil

(BO)

Deseription of Site and Surroundings

The subrect site s located on acorner site within the Menasters Crescent restdential

Lanbsing estute

Proposal

LR s an appitcain requesting a Secton  Declaranon on whether the *f Erecrion
st date Dont priovatc e pubdec space and 2 Clonee of use from publich: aceessible
apen nace to prnate xe ot Noo 36 Monasieny Crescent, Clondalkin 1s or 1s not
exvempted development.

The Section § Declaration apphication encludes
* A completed application tonn
o (over leter,
e Documents entithed: Appendix | oSDHC Deersion ED23 0026) Appendix 2
tAddinonal Muterial regater, Appendin 2d (8ne Specitic privr tinding from
ABP Re Public Open Spacerand \ppendix 3 (Site Specific Findings) tor
wenver letrer

Recent Reles ant Planning Histors

Subject vite

FDZ3 vole - | ucisure of public open space. Installavion of the gate from private
garden w public open space and additton ot path - widenmg of driv e mte open space
Deciared Exempt and Declared Not Exempt.






Combhairie Chontae Atha Cliath Theas
PR/GD31/24

Reeord of Executive Business and Chiel Executive’s Order
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Combhairle Chontae Atha Cliath Theas
PR/DO31/24

Record of Exccutive Business and Chief Exccutive's Order

SDOAB 00in & NBIPRe PL O6S 207045
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Combhairie Chontae Atha Cliath Theas
PR/0031/24

Record of Executive Business and Chief Executive's Order
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Comhairle Chontae Atha Cliath Theas
PR/D03i/24

Record of Executive Business and Chief Executive's OQrder
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Comhairle Chontae Atha Cliath Theas
PR/0031/24

Record of Exccutive Business and Chief Executive's Order
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Comhatrle Chontas Atha Cliath Theas
PR/0O31/24

Record of Exccutive Business and Chief Executive’s Order
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An Rannég Talamhisaide, Pleandla agus lompair
Land Use, Planning & Transportation Department Sty Bablhy Cotiity Cowistil

(
Telepnone: 01 4149000 Fax: 01 4149104 Email:
planningdept@sdublincoco.ie

Mr. Paul Campbell

36, Monastery Crescent
Clondalkin

Dublin

D22F206

29-Sep-2023

Dear Sir/ Madam,

Our Ref: ED23/0026
Re: 36, Monastery Crescent, Clondaikin, Dublin, D22F206

1 wish to inform you that the proposed development of Enclosure of public open space,
Installation of the gate from private garden to public open space and addition of path / widening
of drive into open space at the above address is, by Chief Executive’s Order PR/1148/23 dated
26-Sep-2023 , The planting of trees within the curtilage of the house is not works and is not
development. The addition of path/widening of drive within the curtilage of the house is
development and is exempted development. The above WILL NOT require planning
permission. The installation of a gate is development and due to the information submitted a
DETERMINATION COULD NOT BE MADE whether it is or is not exempted development
and whether planning permission is or is not required at 36, Monastery Crescent, Clondalkin,

Dublin, D22F206

A copy of the Planner’s report is enclosed for your information.

Yours faithfully,

Jor Sq%ior Planner






Combhairle Chontae Atha Cliath Theas
PR/1148/23

Record of Executive Business and Chief Executive’s Order

Register Reference: ED23/0026

Correspondence Name & Address: Mr. Paul Campbeill 36, Monastery
Crescent, Clondalkin, Dublin, D22F206

Development: Enclosure of public open space, Installation
of the gate from private garden to public
open space and addition of path / widening
of drive into open space

Location: 36, Monastery Crescent, Clondalkin,
Dublin, D22F206
Applicant: Paul Campbell
(COS)

Description of Site and Surroundings
The subject site is located on a corner site on Monastery Crescent within an existing
housing estate in Yellowmeadows.

Proposal
This is an application requesting a Section 5 Declaration on whether the ‘enclosure of

public open space, installation of gate from private garden to public open space and
addition of path/widening of drive into open space’at No. 36 Monastery Crescent,
Clondalkin is or is not exempted development.

The Section 5 Declaration application includes:
e A completed application form
e Extract of the SDCC County Development Plan 2022-2028 online maps with
the site outlined
Site plan and elevational drawings
Annotated Google map image and photograph

Recent Relevant Planning History

Subject site

SD06B/0752

Conversion of garage to habitable space, construction of ground floor extension and
2no. dormer windows at first floor to front, construction of first floor extension to side
and rear, modifications to front and rear elevations, internal modifications and
associated works.

Permission granted.

Relevant conditions:
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5. a) Existing trees in the open space area to the side of house shall be retained and
shall be protected from damage during construction of proposed extension.

b) No building materials, rubble or other debris shall be heaped or stored in the open
space area to the east of the house

REASON: In the interest of visual amenity

SD06B/0093

Conversion of existing garage to playroom with revisions at ground floor and three
bedroom dormer extension,

Permission refused by SDCC for the following reasons:

1. The design of proposed development does not respect the form and design of existing
dwellings and does not integrate with the neighbouring property. Having regard to the
pattern of development in the area, the semi-detached nature of the house and the
prominent location of the site, it is considered that the proposed first floor extension
and proposed dormers would be seriously out of character with development in the area
and would be visually obtrusive when viewed on the streetscape. The proposed
development would therefore seriously injure the amenities and depreciate the value of
property in the vicinity.

2. The proposed development is contrary to Council policies in relation to residential
extensions contained in Section 12.4.2 of the South Dublin County Development Plan
(2004 - 2010} . A grant of permission for this development would be contrary to the
proper planning and sustainable development of the area.

3. The proposed development of a pathway to the side and rear of the existing house is
contrary to previous decisions from An Bord Pleanala under PL06S.113117 and
PL06S.207045, which did not permit development on the open space area to the side
and rear of the house. The proposed development would materially contravene a
condition attached to a previous grant of permission on this site.

4. The proposed development would set an undesirable precedent for other similar
developments, which would in themselves and cumulatively be harmful to the
residential amenities of the area and be contrary to the proper planning and sustainable
development of the area.

SD04B/0046 & ABP Ref. PL 065.207045

For a 600mm high dwarf wall to boundary of existing house.

Permission granted by SDCC. Following appeal permission refused by An Bord
Pleanala for the following reason:

The proposed development, which provides for the enclosure of the entire open area of
ground (including the mature trees) alongside number 36 Monastery Crescent, would
be out of character with the prevailing open plan layout of the Monastery estate and
would seriously injure the visual and residential amenities of the area. The proposed
development would, therefore, be contrary to the proper planning and sustainable
development of the area.

ABP Ref. PL 06S RF 1052
Whether the building of a wall enclosing open space at Monastery Crescent,
Clondalkin, Dublin is or is not exempted development.

2
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Declared not exempt by the Board.

S99B/0260 & ABP Ref. PL 06S.113117

Permission sought for extension to side of house with new gates and garden walls to
side and rear.

Permission granted by SDCC. Following appeal permission granted by An Bord
Pleanala.

Relevant conditions:

1. The propased development shall contain the hall, utility room, extended bathroom
and bedroom only. The proposed development including part of the extension to the
west of the existing building line, the proposed 1.8 metre high wall enclosing the garden
and the gates to the front shall be omitted.

Reason: To clarify the extent of the development permitted and in the interest of the
residential amenity of the area.

Recent Relevant Enforcement History

Enforcement Ref. 52075

Boundary wall, householder trying to enclose side garden with a wall new complaint
scrapped car.

Closed 1% January 1980.

Enforcement Ref, 54965

Unauthorised use of open space. 4/4/07 - Building works carried out have allegedly
resulted in damage to walls & roof of No. 37.

Closed 20" April 2007. Regularised after s152.

Enforcement Ref. S8745

1. Construction of a pathway to the side of the house without planning permission.
2. Demolition of established trees (while constructing pathway).

3. Enclosing of open space contrary to planning permission.

4. Planting trees around main shore.

Closed 22" June 2023. No unauthorised development taking place.

Zoning and Council Policies

The outline of the site boundary differs in the documentation and drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlines the area zoned ‘OS’: ‘To preserve and provide for open space and recreational
amenities "under the CDP 2022-2028.

The submitted site plan shows a site boundary that encompasses ‘OS’ zoned lands and
‘RES’ zoned lands. The existing dwelling at No. 36 Monastery Crescent is located on

the ‘RES’ zoned lands. The zoning objective for ‘RES’ is ‘To protect and / or improve
residential amenity’.

Assessment
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Consideration as to whether a development constitutes exempted development or not is
governed by Sections 3, 4 and 5 of the Planning and Development Act 2000 (as
amended) and Part 2 of the Planning and Development Regulations 2001 (as amended).

Is the proposal development?

Planning and Development Act 2000 as amended (emphasis added):

Section 3(1) defines ‘development’ as ‘the carrying out of any works on, in, over or
under land or the making of any material change in the use of any structures or other
land’.

Section 2(1) in this Act, except where otherwise requires —
‘works’ includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal,

The description of the development is stated as the ‘enclosure of public open space,
installation of gate from private garden to public open space and addition of
path/widening of drive into open space’. The information submitted shows a gate,
footpath and widening of the driveway. This is considered to constitute ‘works " and
therefore ‘development’.

Is the proposal exempted development?
In order to assess whether or not the works to be carried out constitute exempted
development, regard must be had to the following:

Section 4(1) Exempted Development of the Planning and Development Act 2000 (as
amended) states that the following is exempted development:

4.—(1) The following shall be exempted developments for the purposes of this Act—

(h} development consisting of the carrying out of works for the maintenance,
improvement or other alteration of any structure, being works which affect only the
interior of the structure or which do not materially affect the external appearance of the
structure so as to render the appearance inconsistent with the character of the structure
or of neighbouring structures;

(j) development consisting of the use of any structure or other land within the curtilage
of a house for any purpose incidental to the enjoyment of the house as such;

Article 6(1) ‘Exempted Development’ of the Regulations states that ‘Subject to article
9, development of a class specified in column 1 of Part | of Schedule 2 shall be
exempted development for the purposes of the Act, provided that such development
complies with the conditions and limitations specified in column 2 of the said Part 1
opposite the mention of that class in the said column 1’. Schedule 2 Part 1 Exempted
Development — General of the Planning & Development Regulations 2001 (as
amended) includes development within the curtilage of a house.

The development is described in the application as the ‘enclosure of public open space,
installation of gate from private garden to public open space and addition of
path/widening of drive into open space’. Insufficient information and drawings have

4
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been submitted in relation to the development including dimensions. No Site Location
Map or dimensioned drawings have been submitted with the application.

The outline of the site boundary differs in the documentation and drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlines the area zoned ‘OS’: ‘7o preserve and provide for open space and recreational
amenities 'under the CDP 2022-2028. Whereas the submitted site plan outlines a site
boundary that encompasses ‘OS’ zoned lands and ‘RES’ zoned lands.

It appears that the development is existing onsite. It is not clear when the development
was constructed. This information is required in relation to the assessment of the
development.

Conclusion

The applicant should be requested to submit the following drawings and information:
(a) A site location map with the site clearly outlined in red,

(b) A site layout plan including all existing structures on site (this is required as the
conditions and limitations of exempted development include location of development
and distances from site boundaries),

(c) Dimensioned plans and elevations (dimensions are required as the conditions and
limitations of exempted development include height and extent of structures), and

{d) Detail on when the development took place {(including date(s})).

Recommendation
Request Additional Information.

Additional Information
Additional Information was requested on the 24® of July 2023.
Additional Information was received on the 5% of September 2023.

Assessment

Item 1 Requested

The development is described in the application as the ‘enclosure of public open space,
installation of gate from private garden to public open space and addition of
path/widening of drive into open space’. Insufficient information and drawings have
been submitted in relation to the development including dimensions. No Site Location
Map or dimensioned drawings have been submitted with the application.

The outline of the site boundary differs in the documentation and drawings submitted.
The extract of the South Dublin County Development Plan (CDP) 2022-2028 maps
outlines the area zoned ‘OS’: “To preserve and provide for open space and recreational
amenities 'under the CDP 2022-2028. Whereas the submitted site plan outlines a site
boundary that encompasses 'OS'zoned lands and ‘RES zoned lands.

It appears that the development is existing onsite. It is not clear when the development
was constructed. This information is required in relation to the assessment of the
development.

The applicant is requested to submit the following drawings and information:

3
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(a) A site location map with the site clearly outlined in red,

(b) A site layout plan including all existing structures on site (this is required as the
conditions and limitations of exempted development include location of development
and distances from site boundaries),

(c) Dimensioned plans and elevations (dimensions are required as the conditions and
limitations of exempted development include height and extent of structures), and

(d) Detail on when the development took place (including date(s)).

Applicant’s Response:
The applicant has submitted a cover letter and images of drawings.

In relation to the enclosure of public open space, the submitted cover letter states that
‘the current enclosure method is to use fast growing coniferous trees around the
perimeter of the Public Open Space’. The applicant has submitted a non-scaled images
of a site layout and elevational drawings showing the location(s) of the trees.

The submitted cover letter provides the following table

# Development Date Width Helght {or
length)
01 Gate installed in existing continuous wall Between 2008 & | 2m 2.4m
bordering Public Open Space. 2009
Wooden gate replaced by metal version. Aup-2023 Zm 2.4m
02 Grey cobble-lock footpath installed, drive May-2021 1.5m 19m
widened, and shore covered.
03 50+ fast growing invasive saplings planted May-2023 Various - ~.5m Waripus, currently
~im
Assessment:

Planting of trees around perimeter of lands and addition of path/widening of drive Section 4(1)
Exempted Development of the Planning and Development Act 2000 (as amended) states that the
following is exempted development:

4.~~(1) The following shall be exempted developments for the purposes of this Act— (h)
development consisting of the carrying out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which
do not materially affect the external appearance of the structure so as to render the appearance
inconsistent with the character of the structure or of neighbouring structures;

() development consisting of the use of any structure or other land within the curtilage of a
house for any purpose incidental to the enjoyment of the house as such;

It is noted that exempted development provided for under Section 4(1) of the Act is not subject
to the restrictions set out to Article 9 of the Planning and Development Regulations (2001)
which only restricts exempted development to Article 6 of same. Exemptions development
pursuant to Section 4(1) of the Act are only subject to restrictions within primary legislation,

Although the lands in question are referred to as public open space in this third-party section 5
application, the Planning Authority is aware that these lands are privately owned by the
householder of number 36 Monastery Gardens and are not maintained by the Council as public
open space, though it notes the lands are currently zoned for open space.

6
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The planting of trees to a garden is not considered to constitute works or development having
regard to the definitions of same to the Planning and Development Act 2000 (as amended)

The widening of the path and its use are considered to fall within the provisions of Section
4(1)(h) and 4(1)(3) of the Planning and Development Act 2000 (as amended)

It is therefore considered that the planting of trees does not consitute works or development.
And the path/widening of drive within the curtilage of the house is exempted development.

Installation of a gate

Section 4(1) Exempted Development of the Planning and Development Act 2000 (as
amended) states that the following is exempted development:

4.—(1) The following shall be exempted developments for the purposes of this Act— (h)
development consisting of the carrying out of works for the maintenance, improvement or
other alteration of any structure, being works which affect only the interior of the structure or
which do not materially affect the external appearance of the structure so as to render the
appearance inconsistent with the character of the structure or of neighbouring structures;

Article 6, Schedule 2 Part 1 Exempted Development — General of the Planning and
Development Regulations 2001 (as amended) includes the following Class 5:

The construction, erection or alteration, within or bounding the curtilage of a house, of a gate,
gateway, railing or wooden fence or a wall of brick, stone, blocks with decorative finish, other
concrete blocks or mass concrete.

Conditions and Limitations

1. The height of any such structure shall not exceed 2 metres or; in the case of a wall or

fence within or bounding any garden or other space in front of a house, 1.2 metres.

2. Every wall other than a dry or natural stone wall bounding any garden or other

space shall be capped and the face of any wall of concrete or concrete block (other than
blocks with decorative finish) which will be visible from any road, path or public area,
including public open space, shall be rendered or plastered.

3. No such structure shall be a metal palisade or other security fence.

The information submitted states that the gate is 2.4m in height, however, no scaled
drawings have been submitted to accurately determine the height of the gate. The
information submitted are images of drawings, which cannot be scaled and measured,
and do not accurately reflect the development. The gate is shown on the images as the
same height as the garden wall, which does not appear to accurately reflect what is
onsite.

Insufficient information has been provided to determine whether the gate is or is not
exempted development.

Article 9 restrictions
The installation of the gate is not restricted by any of the restrictions in Article 9 of the
Planning and Devclopment Regulations 2001 (as amended).
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Conclusion

1. The planting of trees within the curtilage of a house does not constitute works or development.
2. The addition of path/widening of drive within the curtilage of the house is development and is
exempted development

3. The installation of a gate is development and due to the information submitted a determination
could not be made whether it is or is not exempted development.

Recommendation
The applicant should be informed of the following:
1. The planting of trees within the curtilage of a house does not constitute works
or development.
2. The addition of path/widening of drive within the curtilage of the house is
development and is exempted development.
3. The installation of a gate is development, but due to deficiencies in the
information submitted a determination cannot be made on whether it is or is not
exempted development.
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Reg. Ref. ED23/0026

(el ?

Caitlin O’Shea,
Executive Planner

ORDER: That the applicant be informed that the proposed development of:

The planting of trees within the curtilage of the house is not works and is not
development. The addition of path/widening of drive within the curtilage of the
house is development and is exempted development.

The installation of a gate is development and due to the information submitted a
determination could not be made whether it is or is not exempted development. at
36, Monastery Crescent, Clondalkin, Dublin, D22F206

The planting of trees does not constitute works or development and addition of path/

widening of drive within the curtilage of the house is development and is considered

exempted development under the Planning and Development Act 2000 (as amended)
and therefore does not require planning permission

The installation of a gate is development and due to the information submitted a

determination could not be made whether it is or is not exempted development
under the Planning and Development Act 2000 (as amended) and the Planning and
Development Regulations, 2001 (as amended) or if planning permission is required.

Date: 29/09/23 e C P ar/a

Gormla O'Corrain, Senior Planner

To whom the appropriate powers have been delegated by the order number DELG
(13423) of the Chief Executive of South Dublin County Council*







AnBord Pieanala

Board Direction

Rel: 065 RF 1052

The submissions on this file and the Inspector's report were considered at a Board
meeting held on the 29® November 2002.

The Board dccided that -
in considering this reference the Board had regard to —

(a) 2, 3 and 4 of the 1963 Act,
(b) Articles 9 and 10 of the 1994 Regulations
(c) The cxisting layout of the land

It was considered that -

The proposed development would consist of the enclosure of land that has been habitually
open Lo the public for a period of at least 10 years [or recreational purposes within the
meaning of article 10 (1) (xii).

In arviving at its decision, which differs from the Iaspectors recommendation. the Board
considered that on the balance of probability the land had been regarded as being habitually
open to the public for recreational purposes. e.g. informal children’s playing, residents
walking etc.

Board Member Datec 2™ December 2002
Rosalind Nixon
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LOCAL GOVERNMENT (PLANNING AND DEVELOPMENT) ACTS. 1963 TO 1999

County South Dublin

WHEREAS a question has arisen as to whether the building of a wall enclosing open
space at Monastery Crescent, Clonalkin, Dublin is or is not exempted development:

AND WHEREAS the said question was referred to An Bord Pleandla by Thomas J.
Maher and others care of 11 Monastery Crescent. Clondalkin, Dublin on the 18" day

of September, 2001:

AND WHEREAS An Bord Pleandla, in consideting this reference, had regard

particularly to -

(a) sections 2, 3 and 4 of the Local Government (Planning and Development) Act,

1963,

(b) articies 9 and 10 of the Local Government (Planning and Development)
Regulations, 1994, as amended, with particular reference to class 5 of Part 1 of
the Second Schedule to these Regulations, and

(c) the existing layout of the land:

AND WHEREAS An Bord Pleandla has concluded that the proposed development
would consist of the enclosure of land that has been habitually open to the public for a
period of at least 10 years for recreational purposes within the meaning of article
10(1)(xi1) of the said 1994 Regulations:

06S. RF.1052

An Bord Pleanala

Page [ of 2






NOW THEREFORE An Bord Pleandla, in exercise of the powers conferred on it by
section 5 of the 1963 Act, hereby decides that the building of the said wall enclosing
open space 1s not exempted development.

Member of An Bord Pleanfila
duly authorised to authenticate
the seal of the Boarxd.

Dated this day of 2002.

06S. RF.1052 An Bord Pleanila Page 2 of 2







An Bord Pleanala

PLANNING AND DEVELOPMENT ACTS, 2000 TO 2002
South Dublin County

Planning Register Reference Number: SD4B/6046

An Bord Pleanila Reference Number: PL (65.207045

APPEAL by Monastery Estate Residents’ Association care of Andy Conway of 72
Monastery Drive, Dublin against the decision made on the 6™ day of April, 2004 by
South Dublin County Council to grant subject 1o conditions a permission to Shay
Conway care of Paul Stafford of 46 Monastery Walk, Clondalkin, Dublin.

PROPOSED DEVELOPMENT: The erection of a 600 millimetres™ high dwarf wall
to the boundary of existing house at 36 Monastery Crescent, Clondalkin, Dublin.

DECISION

REFUSE permission for the above proposed development based on the reasons
and considerations set out below.

REASONS AND CONSIDERATIONS

The proposed development, which provides [or the enclosure of the entire open area
of ground (including the mature trees) alongside number 36 Monastery Crescent,
would be out of character with the prevailing open plan layout of the Monastery cstale
and would seriously injure the visual and residential amenities of the area. The
proposed development would, therefore, be contrary to the proper planning and
sustainable development of the arca.

O

Member of An Bord Pleandla o
daly authorised to aathenticate
the seal of the Beard.

-
Dated this O day of (.Qu.g,u.abzom.
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PL 065. 108641 - PP refused for dwaif wall at no.42 Monastery Crescent in the
interests of protecting the visual amenities of the area and the open plan character of
the estate.

2.0 DEVELOPMENT PLAN

Zoning objective: The site is located within an area zoned with the objective "A”
which seeks " To protect and/or improve residential amenity.” in the 1998 South
County Dublin Development Plan.

3.0 APPEAL

3.1 Sommary

There 15 one appeal in relation to this application, which is 2 Third Party appesl
against the decision of the County Council fo grant planning permission. The appeal
has been lodged by the Monastery Estate Residents Association.

e The enclosure of a farge arca of open space/play area would result in a serious
loss of amenity to the area.

* The proposed wall would be built along the edge of the footpath.

® Creation of a precedent, which would endanger the open plan nature of the
estate, which is its distinctive characteristic.
3.2 Connty Conmcil Response sabmissions
The County Counncil Planning Department, in a letter received by An Bord Pleanila
on 27/05/04 had no additional comments to make with respect to the proposed
development.
3.3 First Party response submissions.

‘The First Party, in a letter received by An Bord Pleandla on19/05/04 stated the
following in relation to the Third Party appeal.

® ‘The site is not nsed as a children’s play area.
® The proposed wall would be dwarf and the green area would remain visible.

e Several other comer sites within the estate have already being enclosed and
the proposal would not set a precedent.

e PP has been granted for the erection of dwelling in the comer garden of no.41.
3.4 Observers.
Several letters of observation have being received from the following residents of
Monastery Crescent; Monica Mc Gill & others; Ann & Gerard Davis; Robert &

Maura Millist; Councillor Robert Dowds and Patrick & Deirdre McElwee, ail of
whom object to the proposed wall for reasons related to:-

PL 068 207045 An Bord Pleandla Page 4 of 9







AN BORD PLEANALA
LOCAL GOVERNMENT {PLANNING AND DEVELOPMENT) ACTS, 1963 TO 1999

County South Dublin
Planning Register Reference Number: 8993/0260

APPEAL by Robert Dowds and others of 43 Castle Park, Clondalkin, Dublin
and by Maura Millist and others care of Becker Tansey and Company of
Jubilee House, New Road, Clondalkin, Dublin and by Valeric and Tommy
Maher of 11 Monastery Crescent, Clondalkin, Dublin against the decision
made on the 31st day of August, 1999 by the Council of the County of South
Dublin to grant subject to conditions a pcrmission to Shay Conway of 36
Monasterv Crescent. Clondalkin, Dublin for development comprising the
erection of an extension to side of house with new gates and garden walls to
side and rear of 36 Monastery Crescent. Clondalkin, Dublin in accordance with
plans and pasticulars lodged with the said Council:

DECISION: Pursuant to the Local Government (Planning and Development)
Acts. 1963 to 1999, it is hereby decided, for the reason set out in the TFirst
Schedule hereto, to prant permission for the said development in accordance
with the said plans and particulars. subject to the conditions specified in the
Second Schedule bercto, the reasons for the imposition of the said conditions
being as set out in the said Second Schedule and the said permission is hereby
granted subject to the said conditions.

FIRST SCHEDULE

Having regard to the established pattern and form of development in the
vicinity of the site, it is considered that, subject to compliance with the
conditions set out in the Sccond Schedule, the proposed development would
not seriously injure the amenities of property in the vicinity and would be in
accordance with the proper planning and development of the area.

SECOND SCIIEDULE

1. The proposed development shall contain the hall, utility room,
extended bathroom and bedroom only. The proposed development
including part of the extension to the west of the existing building
line, the proposed 1.8 metre high wall enclosing the garden and the
gates to the front shall be omitted.

Reason: To clarify the extent of the development permitted and in
the interest of the residential amenity of the area.

PL 065.113117 An Bord Pleanaia age } of 2







2. The extcrnal finishes shall harmonise in colour and texture with the
existing finishes on the house,

Reason: In the interest of visual amenity.

3. Water supply and drainage arrangements, including the disposal ol
surface water. shall comply with the requirements of the planning
authority.

Reason: In the interest of public health and to ensure a proper
standard of development.

4, The proposed additional hall door shall be omitied and replaced with
a window to match existing window opes.

Reason: In the interest of the proper planning and development of

the area.

5. The use of the proposed extension shall be ancillary to the use of the
main house. The extension shall not be sold or Jet as an independent
living unit.

Reason: In the interest of residential amenity.

T -chm)‘;whg N Yadiesmne

'

Member of Ap Bord Meandla
duly authorised to authenticate
the seal of the Board.

Dated this L ay of j‘c,vm@“\/ 2000.

PL 06S.113117 An Bord Pleanila Page 2 of 2
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. The design of proposed development does not respect the form and design of existing
dwellings and does not integrate with the neighbouring property. Having regard to the
paticmn of development in the arca, the serm-detached nature of the bouse and the
prominent location of the site, il is considered that the proposed first floor exiension and
proposed dormers would be seriously out of character with development in the arca and
would be visually obtrusive when viewed on the streetscape. The proposed development
would therefore seriously injure the amenities and depreciate the value of property in the
vicinity.

. The proposed development is contrary to Council policies in relation to residential
extensions contained in Section 12.4.2 of the Soutb Dublin County Development Plan
{2004 - 2010) . A grant of permission for this development wounld be contrary to the
proper planning and sustainable development of the area.

The proposed development of a pathway to the side and rear of the existing housc is
contrary to previous decisions from An Bord Pleanala under PLO6S. 113117 and
PLO6S.207045, which did not permit development on the open space area to the side and
rear of the house. The proposed development would materially contravene a condition
attached to a previous grant of permission on this site.

. The proposed development would set an undesirable precedent for other similar
developments, which would in themselves and cumulatively be harmful to the residential

amenities of the area and be contrary to the proper planning and sustainable development
of the area.

Pg. 4







57, Clontarf Road, Clontarf,
c ~ Dublin 3, Ireland,
n M*“MAMHON LEGAL o
s I$ anc Leyal Consaliants 275005 Raheny

e, info@mcmahonlegal.ie
t. +353 (D)1 8537323

Your Ref:
Our Ref* PMM:1241

Mr. Paul Campbell

22 Monastery Crescent
Clondalkin

Dublin 22

and

An Bord Pleanala
64 Marlborough Street
Dublin 1

25th October 2023

Public Open Space at Monastery Crescent, Dublin 22
Dear Sirs,

The open space (the Open Space) described in Mr Campbell's application is not part of the
curtilage of 36 Monastery Crescent, Clondalkin, Dublin 22. The planning authority in its
Section 5 Declaration has equated the curtilage with the area included in the houscholder’s
registered title. This is not and cannot be, correct. The effect of this Declaration would be that
any registered owner in the country could undertake “exempt” works including enclosure works
or works that might lead ultimately to enclosure, over public areas outside the boundaries of his
or her property, in respect of which he or she might be registered as owner. This would have
the most extraordinary results.

It is very common for title to registered land also to extend to and include land outside the
curtilage. This includes typically the land to the front of the property adjoining a road , including
the footpath and the road to the middle of the highway/public roadway. The effect of the
Declaration would be that works on land which is patently dedicated to the public for use by
the public, could be undertaken by the householder as exempt works. This would lead to
extraordinary dislocation and nuisance.

The “curtilage”™ of the property is a legal concept. It exists as a matter of fact “on the ground™
reflecting the layout and nature of the property. The curtilage is something that is part and parcel
of the property, in a physical sense. It is used as private space for the benefit of the property’s
occupants. In the context of a private dwelling house, it is the garden as defined by its walls. In
the case of 36 Monastery Crescent, it includes the dwelling house and garden but does not
include the adjoining public Open Space.
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The most widely recognised authoritative case on the concept of “curtilage” is Methuen-
Carapbell v Walters [1979] QB 525. In that case Lord Justice Buckiey in the Court of Appeal
wrote

In my judgment, for one corporeal hereditament to fall within the curtilage of another,
the former must be so intimately associated with the latter as to lead to the conclusion
that the former in truth forms part and parcel of the latter. There can be very few houses
indeed that do not have associated with them at least some few square yards of land,
constituting a yard or a basement area or passageway or something of the kind, owned
and enjoyed with the house, which on a reasonable view could only be regarded as part
of the messuage and such small pieces of land would be held to fall within the curtilage
of the messuage. This may extend to ancillary buildings, structures or areas such as
outhouses, a garage, a driveway, a garden and so forth. How far it is appropriate to
regard this identity as parts of one messuage or parcel of land as extending must depend
on the character and the circumstances of the items under consideration. To the extent
that it is reasonable to regard them as constituting one messuage or parcel of land, they
will be properly regarded as all falling within one curtilage; they constitute an integral
whole.

The decision of South Dublin County Council as set out in Record of Executive Business and
Chief Executive Order PR/1148/23, is patently incorrect. It assumes that the adjoining Open
Space is part of the curtilage of 36 Monastery Crescent because the registered title includes the
land concerned. However, the land concerned has long since been dedicated to the public, so
that the registered ownership is subjected entirely to that fact. It is no different to the footpath
outside of a house which is technically registered to the adjoining owner but has in the same
way, been irrevocably dedicated for public use.

It is no different to the roadways, common parts and infrastructure in an cstate which arc
commonly registered to the original developer. To illustrate the point, the roadways and most
of the common parts of Monastery Crescent, are still registered to John Sisk and Co. Limited
dating back to the development of the estate, in the early 1960s. They have been dedicated to
the public. The registered title is of little or no significance.

Although the registered title in respect of 36 Monastery Crescent incorporates registered title
to the Open Space beside it, that Open Space was dedicated to the public as part of the amenities
of the estate, when the estate was developed in the 1960s. Mr Campbell has confirmed and is
giving a declaration confirming that the area concerned has been laid out and continuously used
as public open space during the full period of his knowledge and acquaintance with it. It is
evident that this has been so since Monastery Crescent was developed. We are instructed that
original residents of the estate who have lived there since it was built, confirm and arc also
willing to declare, that the Open Space was laid out as such and has been used as such since the
estate was first built.

The Open Space concerned was dedicated to the public as public open space many years before
the present registered owners of 36 Monastery Crescent purchased that property. They
purchased the property and its registered title, already subject to the rights in favour of the
public which had existed for up to 40 years prior to their purchase. It was self-evident when
they purchased that the land concerned was already dedicated as open space. The status of the
iand as such had been confirmed and reasserted by the Council in planning decisions up to 20
years carlier in 1980.






The status of the Open Space concerned, as land dedicated as public open space is reinforced
by its formal zoning under the development plans, as highlighted by Mr Campbell in his
submission. It is also reinforced and corroborated by the fact that there is a history of attempted
development and planning applications, dating back to 1980, attempting to incorporate this land
into 36 Monastery Crescent, which have been rejected by the planning authority and An Bord
Pleanala.

The question of whether the Council currently maintains the area concerned or not, is irrelevant
to its status as public open space, dedicated as such. It is also irelevant whether or not the area
is in charge. Dedication to the public is entirely separate from the question of whether the
Council does or does not maintain it and whether or not it is in charge. We note the
correspondence from the Council to the solicitor for a previous owner dated 3 March 1987,
confirming that the Council did in fact maintain the property.

The Registration of Title Act 1964, Section 72 (1) (f), provides that the rights of the public or
any class of the public, affects registered land without registration. The effect in this context, 1s
that the ownership of the land which is subject to public rights is subordinated to those public
rights. Therefore, the ownership is entirely subject to and diluted by the pre-existing dedication
of the area concerned to be public. This is no different to the position that applies with registered
title in respect of footpaths and roadways up and down the country. It does not carry the benefits
of private ownership because the public rights which are irrevocable, limit and override that
title.

The planning authority’s reasoning in its Section 5 Declaration is patently incorrect. It focuses
on section 4 (1) (h) and (j) of the Planning and Development Acts. In particular, it characterises
the development in this case as consisting of the usc of any structure or other land within the
curtilage of a house for any purpose incidental to the enjoyment of the house as such. It indicates
that:

“the Planning Authority is aware that these lands are privately owned by the
householder of number 36 Monastery Gardens (Crescent) and are not maintained by
the Council of public open space though it notes the lands are currently zoned for open
space.”

This statement equates registered title with “private ownership”. It ignores the fact that the lands
concerned have been subject to public rights which override and subordinate the registered
ownership since the estate was laid out over 60 ycars ago. Therefore, the planning authority’s
reasoning, based on private ownership where no public rights apply, is inapplicable. In this
case, the registered ownership is subject to the public rights.

Furthermore, the planning authority reasoning appears to equate curtilage with registered
ownership. Curtilage does not equate to ownership, whether or not subject to public rights. The
curtilage must be part and parcel of the dweilling house, an integral part of it, laid out and used
with it. It is a matter of fact. It is something that can be seen looking at the land. It is a question
of functionality. In this case, the Open Space concerned is not in fact and never has been part
of the curtilage of 36 Monastery Crescent. Therefore, the exemptions in Section 4 of the
Planning and Development Act and in Article 6 and the schedules to the Planning and
Development Regulations, do not apply.






The planning authority continues

“The planting of trees to a garden is not considered to constitute works or development
having regard to the definitions of the same.”

Whether or not the planting or trees constitute development depends on the circumstances. It is
a matter that can only be considered in its context. In this case, the planting of trees changes a
public open space into a private enclosed space. This is a change of use. The enclosure of land
is unquestionably “development” because it is a change of use. The planting of trees in
conjunction with the opening of the gate is the enclosure of public land and its annexation to an
adjoining garden.

We are instructed that this physical change has been accompanied by a change in the registered
owners' behaviour since erecting the trees/hedge and that they are asserting private ownership
over the area concerned. We are instructed that residents in the estate have been told they are
trespassing, and that the Gardai have been called on a number of occasions. This further
illustrates the purported change of use from public open space subject to public rights to private
property, not subject to public rights.

Development encompasses works or a change of use. Works include any act or operation of
construction excavation demolition extension alteration repair or renewal. Planting includes
excavation and the planting of fast-growing saplings enclosing a public open space comprises
a change of use. Over time they will grow. They prevent the use of the public Open Space as
such, by the residents of Monastery Crescent to whom it is dedicated.

The very presence of saplings restricts, for example, the use of the area concerned by children
playing football or other sports. It purports to change the character of the land from public
space to a private space. There could not be a clearer example of a change of use. This is
recognised by the Planning and Development Regulations Article 9 (I)(a)(x) which provides
that notwithstanding the exemptions under Article 6, development consisting of the fencing or
enclosure of any land habitually open to use by the public during the 10 years preceding such
fencing or enclosure for recreational purposes ...." is not exempt. Development which would
otherwise be exempt shall not be exempted if this is the case.

Although Section 4 of the Planning and Development Act is not conditioned by this particular
provision, Section 4 does not permit the enclosure of a public open space. The development, in
this case is taking place outside the curtilage of the dwelling house for the very purpose of
incorporating public open space into the garden of the dwellinghouse.

The implications of the planning authority's Declaration is remarkable. By its terms and
reasoning, the owners any of the hundreds of thousands of properties up and down the country,
where the title is registered to the adjoining owner, but clearly laid out as a footpath, roadway
or other amenity, can plant trees and do works to enclose the public footpath roadway or other
immunity annexing it to the property adjoining.

The Planning Authority’s conclusion is that:

The planting of trees within the curtilage of a house does not constitute works or
development.







Comment- The planting of trees in this case is not taking place within the curtilage of
a house but on public open space outside of its curtilage.

The addition of path/widening of drive within the curtilage of the house is development
and is exemplted development.

Comment- The widening of the path is not taking place within the curtilage of the house
but in long-established public open space.

It is noted that the installation of the gate is accepted as development. It is development not
only because it is works, but also because it is part of a change of use of the adjoining open
space.

Y ours sincerely

/Z,ﬁzw——-

Paul McMahon
McMahon Legal
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MHAI CH H
SOUTH DUBLIN COUNTY COUNCIL

MEETING OF LUCAN/CLONDALKIN AREA COMMITTEE (1)
WEDNESDAY 22" NOVEMBER 2006

FILE DISCUSSED: SDO6AB/0752
LOCATION: 36 Monastery Crescent, Clondalkin, Dublin 22
COMMENTS: Councillors T. Gilligan and R. Dowds expressed

concern that the open space to the side of this
house be retained. Councillor R. Dowds requested
that the new residents of this property be sent a
copy of the An Bord Pleanala decision which refers
to this open space.







c.c.” Me. I. McDermott, Senior Engineer, Road Maintenance
.~ Mr. D. O'Neill, Administrative Officer, Parks.

Michael E. Hanshoe & Co.,

Solicitors, RTIC/1/51
Sunlight Chambers, 1/MH

21 Parliament Street,

Dublin 2. 3rd March, 1987.

RE: 36 Monastery Crescent, Clondalkin, Dublin 22.

Dear Sirs,

I wish to refer to your letter of the Uth February, 1987 and ocur sub-
sequent telephone conversation. :

While the grass margin and footpath around the corner of 36 Monastery
Crescent are in charge of the Council the open space area at the back
of the footpath is not and it appears from the copy of the land registry
map you submitted that it is part of your client's property.

It should be noted, howewvar, that trees were planted on this area by
the local residents and thmat it was maintained by them for a number
of years. The Council's Parks Department took over the grasa cutting
at the request of the residents about two years ago. This did not
give the Council any rights over the land but the residents may have
established some rights since, it is understood, they have had the
undisputed enjoyment of it since first occupation of the dwellings
in the estate. You will note there is a well worn path through it
and this would suggest that it is extensively used and possibly some
form of right-of-way established.

Yours [aithfully,

/"\: . /-—’

R. Doris,
Administrative Officer.
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Statutory Declaration

1, Paul Campbell, of 22 Monastery Crescent, Clondalkin, Dublin 22, aged 18 years and upwards do
soleminly and sincerely declare as follows:

1. | have been resident in Monastery Crescent, Clondalkin, Dublin 22 ("the Estate”) since 2006
and | have been continuously familiar with the public Open Space adjoining 36 Monastery
Crescent, the subject of South Dublin County Council Register Reference ED23/0026,
PR/1148/23 described in the map lodged by me in that application {“the Open Space”} during
the whole of this time.

2. When | first moved to Monastery Crescent in the year 2006, the Open Space was laid out and
used as public open space. The Open Space has never been part of, nor has it been
incorporated into the curtilage of 36 Monastery Crescent which comprises a dwelling house
and garden with defined boundary walls, which was wholly separate from the public Open
Space[until the development set out in the Section 5 application the subject of this appeal.

3. The Open Space has been used by the residents of Monastery Crescent as part of the amenities
of the estate since | moved to Monastery Crescent. There are still several of the original
purchasers in the estate, who have lived in it since it was first built, and they have confirmed
to me that the Open Space was laid out as open space when the estate was built and has been
used as such at all times since then (see additional Statutory Declaration from Pat McElwee).

4. The original developer of Monastery Crescent John Sisks & Son Limited laid out and dedicated
the Open Space as public open space when it developed the houses in the 1960s, as part of
the amenities of the Estate. In the same way it laid out and dedicated the roadways, footpaths
the large green and other amenities within the estate as such.

5. The uses of the Open Space include as a permanent safe space where children have always
played, for public access to and from residents’ homes, the planting of trees by residents on
the ground to improve the area, community Easter Egg hunts and other community events
such as a barbeque to celebrate the 50™ anniversary of the estate. From my recollection this
was attended, but not organised by, the current occupants of number 36 Monastery Crescent.

declaration conscientiously believing the same to be true, for the
opd Pieanala and by virtue of the Statutory Declarations Act 1938.

6. | make this sole
satisfaction of

DECLARED before me by the said Paul Campbeil
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Statutory Declaration of Patrick McElwee

I Patrick McElwee of 30 Monastery Crescent, Clondalkin D22
E9NO have lived at this address since 1964 when this section of
Monastery Estate was completed.

During my 59years of living here the area (called the little green
locally) alongside No 36 Monastery Crescent has always been been
enjoyed as an open public area and play area for our children ( my
own four children included).

This little green area was maintained by the County Council and
the residents up until approximately 2002.

Since the day I took up residence here , this little green area has
never been regarded as anything other than open public space and
no occupant of No 36 ever objected to such use until the present
occupier.

Furthermore, the land in question was rezoned by unanimous vote
of all Councillors as a public amenity and public green space at a
meeting of South Dublin County Council on the 17" June 2021

Declared before me by Patrick McElwee
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Commissioner for Oathy,

Batrick J. Ryan
Soligitor
5t Bngid's Road,
Clondatkin
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